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UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF VERMONT 


UNITED STATES OF AMERICA 
Criminal No. 76-2 
vs. 
21 U.S.C. Sections 812, 841, 
DANIEL H. GEORGE, JR. 843,846; 
JAY LEAVITT, JOAN LEAVITT, 18 U.S.C. Section 2 
DANIAL PAPPALARDO 


COUNT I 


\ 
\ 


\ 
% 


The Grand Jury charges: 


On or about the 16th day of June, 1975, in the 
District of Vermont, DANIEL H. GEORGE, JR., and JAY LEAVITT, 
the defendants, unlawfully, willfully and knowingly did 
distribut + and possess with intent to distribute 
approximately 83 grams of amphetamine, a Schedule II 
controlled substance; in violation of Section 841, Title 21, 
and Section 2, Title 18, United States Code. 


COUNT II 


Crand Jury further charges: 


‘x abour the 30th day of June, 1975, in the 
District of Vermont, DANIEL E. GEORGE, JR. and JAY LEAVITT, 
the defendants, unlawfully, willfully and knowingly did 


distribute and possess with intent to distribute 


approximately 144 grams of amphetamine, a Schedule II 
controlled substance; in violation of Section 841, Title 
21, and Section 2, Title 18, United States Code. 


COUNT 3 


The Grand Jury further charges: 


On or about the 7th day of July, 1975, in the 
District of Vermont, DANIEL H. GEORGE, JR. and JAY LEAVITT, 
the defendants, unlawfully, willfully and knowingly did 
distribute and possess with intert to distribute 
approximately 330 grams of amph. tan.ine, a Schedule II 
controlled substance; in violation of Section 841, Title 21, 
and Section 2, title 18, United States Code. 


COUNT 4 
The Grand Jury further charges: 


Or. or about the 15th day of July, 1975, in the 
District ox Vermont, DANIEL H. GEORGE, JR., JAY LEAVITT, 


anc DANIEL PAPPALARDO, the defendants, unlawful_y and 


knowingly did distribute and possess with intent to 


distribute approximately 308 grams of amphetamine, a 
Schedule II controlled substance; in viol=tion of 
Section 841, Title 21, United States Code, and Section 2 


Title 18, United States Code. 


COUNT 5 


The Grand Jury further charges: 


On or about the lst day of October, in the 
District of Vermont, DANIEL H. GEOFGE, JR. and JAY LEAVITT, 
the defendants, unlawfully and knowingly did distribute 
and possess with intent to distribute approximately 996 grams 
of amphetamine, a Schedule II controlled substance; in 
violation of Section 841, Title 21, and Section 2, Title 18, 
United States Code. 


COUNT 6 


The Granda Jury further charges: 


On or about the 7th day of October, 1975, in the 
District of Vermont, JAY LEAVITT, the defendant, knowingly 
and intentionally did use a communications facility, 
that is, a telephone, in committing and in causing and 
facilitating the knowing and intentional distribution and 


possession with intent to distribute by Jay Leavitt, Wayne 


Holden and Norman Holden of a quantity of amphetamine, a 


Scneaule II controlled substance, felonies under Title 21, 
United States Code, Section 841; in violation of Sections 


843(b) and 841, Title 21, United States Code. 


COUNT 7 

The Grand Jury further charges: 
From on or about the lst day of January, 1971, 

up to and including the date of this indictment, in the 
District of Vermont and elsewhere, DANIEL H. G IRes 
JAY LEAVITT, JOAN LEAVITT, and DANIEL PAPPALARDO, the 
Gefendants, and Wayne Holden, Norman Holden, Duane Harris, 
Bruce Garland, Gary Leavitt, Marilyn Sweeney, Richard 
Crisp, Kenneth Lotfy, Douglas Rumrill, Michael Preble, 
Lynrwood Lamar, Peter Amero and Brent Leavitt, named herein 
as co-conspirators, unlawfully, willfully and knowingly 
did co’bine, conspire, confederate and agree together, 
with each other and with other perscns to the Grand Jury 
unknown, to commit offenses against the United States, 
to wit, to violate Sections 812, 841, Title 21, United 


States Code. 


It was a part of said conspiracy that the defendants 


and co-conspirators would knowingly and intentionally 
manufacture amphetamine and methamphetamine, Schedule II 
controlied substances; in violation of Sections 812, 841, 
Title 21, United States Code. 

It was a further part of the conspiracy that the 
defendants and co-conspirators would knowingly and 


intentionally distribute and possess with intent to 


Gistribute quantities of amphetamine and methamphetamine, 


Schedule II controlled substances; in violation c Sections 
812, 841, Title 21, United States Code. 
As part of said conspiracy and to affect the 
objects thereof, the following overt acts, among others, 
were committed within the District of Vermont and elsewhere: 
1. On or about June 5, 1975, Wayne Holden, Norman 
Holden and Duane Karris were present in the Discotheque Bar 
in Brattleboro, Vermonc. 
2. On or about June 8, 1975, Wayne Holden spoke 
telephone with Harold Anderson. 
3. On or about June 13, 1975, Duane Harris spoke 
telephone with Harold Anderson. 
4. On or about June 15, 1975, Wayne Holden spoke 
telephone with Harold Anderson. 
5. On or about June 16, 1975, Wayne Holden met 
with Harold Anderson and Guy Penneli in Brattleboro, Vermont. 
6. On or about July 1, 1975, DANIEL A. GEORGE, UR. 
operated a 1972 Chrysler station wagon bearing Massachusetts 
registration N73-95l. 
7. On or about July 10, 1975, Wayne and Norman 
Holden drove to Gloucester, Massachusetts and met with 


DANIEL PAPPALARDO. 


8. On or about July 10, 1975, JAY LEAVITT met 
with Wayne and Norman Holden in Gloucester, Massachusetts. 

9. On or about July 15, 1975, Bruce Garland drove 
an automobile in Brattleboro, Vermont. 

10. On or about July 17, 1975, Duane Harris spoke 
with Harold Anderson. 

ll. On or about September 15, 1975, Norman Holden 
spoke with Harold Anderson. 

12. On or about October 2, 1975, JAY LEAVITT, 
and JOAN LEAVITT met with Wayne Holden and Norman Holden 
in Salem, New Hampshire. 

[In violation of Section 846, Title 21, United States 

Code.) 


A TRUE BILL 


/s/ William H. Leach 
Foreman 


GEORGE W.F. COOK 
United States Attorney 


By: /s/ Jerome F. O'Neill 
Jerome F. O'Neill 
Assistant U.S. Attorney 


January 14, 1976 


UNITED STATES DISTRICT COURT 
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DISTRICT OF VERMONT 
United States 
vs. 


Daniel H. George, Jr. 


Document 
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Indictment. 1 
Order that Indictment be unsealed. 
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Waiver of Removal Hearing. 

Petition for Warrant of Removal. 
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Order thereon. 
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Deft. Leavitt's Motion to Suppress etc. 21 
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Deft. Leavitt's Motion to Require Prosecution, 
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Deft. Leavitt's Motion for Discovery & 
Inspection. 
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for payment of cost of transcript. 
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George to Dismiss Indictment & Memorandum 
of Points etc. 


Government's Response to Motions of Defts. 
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Holden. 
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(re George) 


Deft. Joan Leavitt's Waiver of Motion to 
Suppress. 


Government's motion that Court issue an order 
compelling Wayne Edlden to give testimony 
or provide other information. 

Deft. Jay Leavitt's Waiver of Deft's Presence. 

Gov't Subpoenas to Testify. (re George) 

Deft. George's Motion to Suppress. 


Deft. George's Request to Charge. 
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instructions. 
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Order. 98 
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Deft. George's Memorandum of Law. 
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Waiver of Right to Jury of 12. 

Sub :na to Testify. 
Gov't's Subpoenas. (re George) 
Judgment Order. (re Pappalardo) 
Appearance Bond re George. 
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Criminal Action 
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Voucher for Compensation of Expenses 113 
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UNITED STATES DISTRICT COURT 


FOR THE 


DISTRICT OF VERMONT 


UNITED STATES OF AMERICA ) 


¥. \ 

Criminal No. 76-2 
Iu.JIEL H. GEORGE JR., JAY ) 
LEAVITT, JOAN LEAVITT and ) 
DesNIEL PAPPALARDO ) 


MOTION FOR ACQUAITTAL OF 
. DEFENDANT DANIEL H. GEORGE, JR. 


NOW COMES the Defendant, Daniel H. George, Jr., by 
and through his attorney, Peter M. ‘Cleveland, and moves the 
Court to grant the following: 

1. That the Defendant be acquitted under Rule 29 A 
of the Federal Rules of Criminal Procedure, of the charge 


of unlawfully, willfully and knowingly distributing and 


possessing, with intent to distribute amphetamine in as 
Counts 1 - 6, under Section 841, Title 21, and Section 2, 

Title 18 of the United tates Code, because the government 

nas failed to meet its burden of proof; 


2. That the Defendant be acquitted under Rule 29 


of the Federal Rules of Crimina:. Procedure of the charge 
of co-conspiracy in Count 7, under Section 846, itle 2i 


because the aqovernment has failed to 


"nited States Code, 


meet its burden of proof. 


DATED at Shelburne, Vermont, this 15th day of 


June, 1976. 


Respectfully submitted, 


/s/ Peter M. Cleveland 
Peter M. Cleveland, Attorney for 
Defendant Daniel H. George, Jr. 


CERTIFICATE OF SERVICE 


I hereby certify that I, Peter M. Cleveland, 
Atturney at Law, and Attorney for the Defendant, Daniel 


H. George, Jr., have this 15th “ay of June, 1976, hand- 


delivered copies of the attached Motion For Acquittal to 


the following in the United States District Court for 
the District of Vermont, Federal Building, Burlington, 


Vermont: 


George W. F. Cook, Esa., United States Attorney 
Martin Cosgrove, Esq., Boston counsel for Joan 

; Leavitt 
Philip D. Saxer, Esq., counsel for Daniel Pappalardo 


UNITED STATES DISTRICT COURT 
FOR THE 


DISTRICT OF VERMONT 


UNITED STATES OF AMERICA 
¥: 
Criminal No. 76-2 
DANIEL H. GEORGE, JR., JaY 


LEAVITT, JOAN LEAVITT and 
DANIEL PAPPALARDO 


The government has not met the burden of proving that 
DANIEI H. GEORGE, JR., knowingly participated in the crime of 
Counts 1 - 7, of unlawfully, willfully and kiowingly possess- 
ing, with intent to distribute, a variety of amphetamine. 
Further, the covernment has not met its burden of proof in 
establishing that DANIEL H. GICRGE, JR., was part of a con- 
spiracy with the other Defendants. 

In the criminal law there is no such thing as vic- 
arious liability. It must be shown that a Defendant per- 


sonally participated in the commission of a crime. In 


United States v. Dickerson, 508 F2d 1216 (1975) at 1217 


(2d Court of Appeal) they state: 


"Such participation may take the limited form 
of aiding and abetting, see 18 USC Sec. 2, 


but even then it must be proved that the 

Defendant unconsciously assisted in the 

commission of the specific crime, in some 

active way." 

For aiding ani abetting to be shown, all of the 
elements of knowledge or intent that are required to be 
Proven to convict the principal must be shown to convict 
the aider and abettor, except that the aider or abettor 


does not actually commit the crime, but just aids and 


abets or indices the crime. The knowledge must be the same. 


In the United States v. Jones, 308 F2d 26 (1962) 


(2a Circuit Court of Appeal) at P. 32, it was said that 
there must be the same elements of knowledge established 
to convict a principal as tc convict an aider and/or 
abettor. They quote from Judge Brown of the Ninth Circuit - 
"To find one guilty as a principal on the grounds 
that he was an aider and abettor, it must be 
proven that he shared in the criminal intent of 
the principal." 
The principals of United States v. Johnson, 513 Fd 
819 (1975) may well be applied in this case. This was a 
2nd Circuit Court of Appeals case that came out of an appeal 
of the United States District Court for the District of 
Vermont. 
Johnson was convicted of conspiracy and importation 
of methamphetamine, based on his presence in an automobile 
owned by the Co-Defendant who was his close frienc. The car 


stopped at U.S. Customs coming from Canada back into the 


United States. As in this case, the Defendant Johnson was 


charged with possession of a regulated drug with the intent 
to distribute, in violation of 21 USC Sec. 841 anc 18 USC 
Sec. 2, and other crimes of importing illegal drugs into the 
United States. 

The government argued that because of the presence 
of Johnson with his close friend, in his friend's automobile 
at the time that the drugs were found, and the fact that he 
lied to the police about his presence in the automobile, 
this established a cumulative weight of evidence which was 
relevant evidence from which the jury could properly find, 
or infer, beyond a reasonable doubt, that the accused is 
guilty. The Circuit Court of Appeals rejected this line 
of reasoning at P. 823 - 

"It is well established, however, that in order 

to be an aider and abettor, the Defendant must 

associate himself with the venture in some 

fashion, participate in it as something that 

he wishes to bring about, or seek by his actions 

to make it succeed.” 

Further, they stated - 

"*bsent evidence of such purposeful behavior, 

mere presence at the scene of a crime, even 

when coupled with the knowledge that at tne 

moment a crime is committed, is insufficient 

to prove aiding and abetting or membership 

in a cc ispiracy." 


These are also the same rules with respect to ~stab- 


lishing a membership in a conspiracy. In United States v. 


Freeman, 498 F2d 569 (1972) 2d. Circuit Court of Appeals, 


the Court stated: 


"T', order to hold a man for joining others in a 
conspiracy, he must in some sense promote their 
venture himself and make it his own." 


The Court further quoted from Mr. Justice Harlan 


in Grunewald v. U.S., 353 US at 404: 


"The essential missing element is a showing that 
the act was done in furtherance o* end for prior 
criminal agreement among the conspirators." 
Again, in United States v. Johnson, supra, the 
Court, quoting from other cases gives the general rules fox 
establishing the membership in a conspiracy in this Circuit: 
"There must be some basis for inferring that the 


Defendant knew about the enterprise and intended 
to participate in it or to make it succeed " 


"The conspiratcr must make an affirmative attempt 
to further the purpose of the conspiracy." 


"The Co-Conspirator must promote the venture him- 
self...have a stake in its outcome." 


In United States v. Falcone, 109 F2d 579 (1940) 
Circuit Court of Appeals set down the standards that 
very often quoted today. 

The Defendants were convicted under an indictment 
conspiracy to operate an illicit still. Mr. Falcone, 
supplied them and/or the distillers with sugar and yeast 
cans out »f£ which alcohol was distilled, or in which it 

was sold, appealed his conviction. Judge Hand stated that, 


in essence, the proof for a conspirator and/or abettor, was 


the same, and that supplying goods is not, in itself, a 
crime even if the person knew of the illegal use for which 
he supplies were being used. Judge Hand reversed the con- 
viction. The Court stated at P. 581 - 

"In the light of all this, it is apparent that 

the first question is whether the seller of goods, 

in themselves innocent, becomes a conspirator 

with (or what is, in substance, the same thing, 

an abettor) the buyer, because he knows that the 

buvver means to use the goods to commit a crime.... 

It is not enough that he does not forego a nor- 

mally lawful activity, of the fruits of which he 

knows that others will make an unlawful use; he 

must in some sense promote their venture himseif, 

make it his own and have a stake in its outcome." 

It was also held that jobber wholesalers and distri- 
butors who supplied sugar, yeast, and cans out of which al- 
cohol was illicitly distilled, or in which it was sold, were 
not guilty of conspiring with buyers to operate illicit 
stills even if they know of illegal use to which the products 
were being put, notwithstanding that the distributor of yeast 
operated under a certificate taken out for him by a cousin 
who swore falsely that he was to do the business. 


This circuit has expounded on a Motion For Acquittal 


(Federal Rule ~ of Criminal Procedure 29) on conspiracy 


charges before. In U.S. v. Koenig, 388 F Sup. 670 (1974) 


D.C. N.Y., the Court gave a four step process that must 
be shown if the Motion For Acquittal is to be denied. The 


Court stated at P. 698 - 


a) the conspiracy as charged in the indictment 
actually existed; 


that the object of the conspiracv was 

to violate Federal law or to achieve a 
legitimate goal through the violation 

of Federal law; 

thac the particular defendant under con- 
sideration, knowingly and willfully, i.e. 
with at least the same degree of intent 
as required for the substantive offenses 
alleged to be the objects of the conspir- 
acy - became a participant in the con- 
spiracy; and 

that at least one c* the conspirators 
knowingly committec an overt act in fur- 
therance of the conspiracy. 

Based on the authorities listed above, we resvect- 
fully request that the Motion For Acquittal be granted. 
The Government has not met its burden of proof. The mere 
theoretical explanation of basic chemistry or the sale of 
legal chemicals or apparatus is not, in itself, proof of 
part of a conspiracy or aiding or abetting a crime - 

U.S. v. Falcone, supra. The Government has not proved the 
elements that must be shown to charge the Defendant was in 
a conspiracy; that the conspiracy actually existed; that 


the Defendant knowingly and willfully became an active 


participant in the conspiracy, and that he wished to bring 


it about. In short, the Defendant has committed no crime. 


DATED at Shelburne, Vermont, this 15th day of 


June, 1976. 
Respectfully submitted, 


/s/ Peter M. Cleveland 
Peter M. Cleveland, Attorney for 
Defendant Daniel H. George, Jr. 


CERTIFICATE OF SERVICE 


I hereby certify that I, Peter M. Cleveland, 
Attorney at Law, and Attorney for the Defendant, Daniel 
H. George, Jr., have this 15th day of Jure, 1976, hand- 
delivered copies of the attached Memorandum Of Law In 
Support Of Motion For Acquittal to the followince in the 


United States District Court for the District of Vermont, 


Federal Building, Burlington, Vermont: 


George W. F. Cook, Esq., United States Attorney 

Martin Cosgrove, =sq., Boston counsel for Joan 
Leavitt 

Philip D. Saxer, Esq., counsel for Daniel Pappalardo 


that a conspirator must promote the venture making it his 
own, and have a stake in its outcome. 


THE COUP’... I am going to charge that. Let's 


(In full court at 2:20 p.m.) 
THE COURT. Ladies and Gentlemen of the jury. 
going to appoint Mr. Belanger as your foreman. 
This case is a criminal proceeding brought by 
ne United States against Daniel H. George, Jr., Jay Leavitt, 

Joan Leivitt and Daniel Pappalardo. As you already know, Jay 
Leavitt is no longer a defendant in this case making it un- 
necessary for you to consider his guilt or innocence in your 
deliverabiont. I also want to remind you that you should draw 
no inference from ti fact that Mr. Leavitt is no longer a 
defendant, and his absence is not evidence of any kind as to 
the guilt or innocence cf the three remaining defendants. 
You must determine the guilt or innocence of these three de- 
fendants solely from the evidence which has been introduced 
in the case, following the instructions I am about to give 


you. Although the indictment, which I will proceed to summar- 


ize for you, réfers to Jay Leavitt as a defendant, you should 


keep in mind that he no longer is. 
The grand jury indictment, in substance, charges 
the defendants in six remaining counts as follows: 


Count I charges that on or about June 16, 1975 


(Transcript Page 1180) 


in the District of Vermont, Jay Leavitt and Daniel H. George, 
Jr., the defendants, unlawfully, willfully #ni knowingly did 
distribute and possess with intent to distribute approximately 
83 grams of amphetamine. a Schedule II controller substance, 
in violation of Section 841, Title 21, and Section 2, Title 
18, United States Code. 

Count II charges that on or about June 10, 
1975 in the District of Vermont, Daniel H. George and Jay 
Leavitt, the defendants, unlawfully, willfully and knowingly 
did uistribute and possess with intent to distribute approxi- 
mately 144 grams of amphetamine, a Schedule II controlled 
substance, in violation of Section 84l, Title 21, and 
Section 2, Title 18, United States Code. 

Count III charges that on oe about July 7, 
1975 in the District of Vermont, Daniel H. George and Jay 
Leavitt, the defendants, unlawfully, willfully and knowingly 
did distribute and possess with intent to distribute approxi- 
mately 330 grams of amphetamine, a Scliedule II controlled 
substance, in violation of Section 841, Title 21, and Section 
2, Title 18, United States Code. 

Count IV charges that on or about July 15, 


1975 in the District of Vermont, Daniel H. George, Jay Leavitt 


and Daniel Pappalardo, the defendants, unlawfully and knowing- 


ly did distribute and possess with intent to distribute 


approximately 308 grams of amphetamine, a Schedule II 


(Transcript Page 1181) 


controlled substence, in violation of Section 841, Title 21 
United States Code, and Section 2, Title 18, United States 
Code. 

Count V charges that on or about October l, 
1975 in the District of Vermont, Daniel H. George, Jr., and 
Jay Leavitt, the defendants, unlawfully and knowingly did 
distribute and possess with intent to distribute approximately 
996 grams of amphetamine, a Schedule II controlled cubstance, 
in violation of Section 841, Title 21, and Section 2, Title 
18, United States Code. 

Count VI charges Mr. Leavitt alone, and for 
that reason you need not consider this count in your delibera- 
tions. 

Count VII charges that from on or about Janu- 
ary 1, 1971 up to and including the date of the indictment, 
January 14, 1976, in the District of Vermont and elsewhere, 
Daniel H. George, Jr., Jay Leavitt. Joan Leavitt and Daniel 
Pappalardo, the defendants, and Wayne Holden, Norman Holden 
Duane Harris, Bruce Garland, Gary Leavitt, Marilyn Sweeney, 
Richard Crisp; Kenneth Lotfy, Douglass Rumrill, Michael Prebble, 
Lynwood Lainar, *eter Amerc’ and Brent Leavitt, named herein as 
co-conspirators, unlawfully, willfully and knowingly did com- 
bine, conspire, confederate and agree together with each other 


and with other persons to the grand jury unknown to commit 


offenses against the United States; to wit, to violate Sections 


(Transcript Page 1182) 


812, 841, Title 21, United States Code. These provisions 
pertain to the manufacture and distribution of controlled 
substances. 

The indictment charges that it was a part of 
the conspiracy that the defendants and co-conspirators would 
knowingly and int .tionally manufacture amphetamine and meth- 
amphetamine, Schedule II controlled substances, and would 
knowingly and intentionally distribute and possess with intent 
to distribute quantities of amphetamine and methamphetamine, 
Schedule II controlled substances, in violation of Sections 
812, 841, Title 21, United States Code. 

As part of this alleged conspiracy, twelve 
Overt acts in furtherance of the conspiracy are alleged in 
the indictment. I am not going to read these to you at this 
time, as I will comment concerning them later in the charge. 

Your verdict should not be influenced by the 
fact that the defendants were indicted for these offenses by 
the grand jury. An indictment is merely a formal procedural 


method of accusing a defendant, or defendants, of a crime 


preliminary to trial. Therefore, the indictment is not evi- 


dence of any kind against a defendant and does not create any 
e 

presumption or permit any inference of the defendan~'s guilt. 

The defendants have pleaded not guilty to the 


charges contained in the indictment. You have been chosen 


and sworn as jurors in this case to determine the issues of 
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fact presented by the allegations of the indictment and the 

denial made by the not guilty pleas of the defendants. You 

are to perform this duty without bias or prejudice as to any 
party. 

At the outset, I instruct you that the guilt or 
innocence of each defendant must be determined by you separ- 
ately and independently of any evidence which applies only to 
One or more of the other defendants. You should consider the 
case of each defendant as if he were being tried separately 
and alone. Because of this requirement, I frequently refer 
in these instructions to the defendants in the singular 
rather than in the plural sense. 

Finally, it is important to understand that 
evidence of any alleged prior acts of a nature similar to 
those charged in the indictment may not he considered by you 


as evidence of the criminal character of a defendant, and you 


may not infer from evidence of prior similar acts that a de- 


fendant committed the particular acts charged. However, if 
you find that the other evidence in the case, standing alone, 
established beyond a reasonable doubt that a defendant did the 
specific act charged in the particular count, then under de- 
liberation, you may consider evidence of any alleged prior 
similar acts for the limited purpose of establishing proof of 
motive, intent, knowledge, or absence of mistake or accident 


with respect to the act charged in that particular count. 


(Transcript Page 1184) 


Having this guideline in mind, I caution you 


to rememb:r both that each count of the indictment must be 
evaluated as to each individual defendant, and that any evi- 
dence of prior similar acts committed by one defendant is not 
to be considered by you as having any bearing whatsoever as 
to the criminal character of any other defendant. 

You have observed that the defendants did not 
take the stand to testify in their own behalf. They have a 
constitutional right not to do so. One of the highest con- 
stitutional safeguards in our system of criminal justice is 
that a defendant is not obliged to testify or to produce evi- 
dence in his own behalf, and he may not be called as a witness 
by the prosecution or compelled to give evidence against him- 
self. The exercise by a defendant of his right not to testify 
raises no presumption of guilt and permits no unfavorable 
inference of any kind to be drawn in determining a defendant's 
guilt or innocence of a crime charged. You are not to consid- 
er in any manner whatsoever the failure of the defendant to 
testify as a witness or to produce evidence in his own behalf. 

The law presumes a defendant to be innocent of 
a crime with which he'is charged. This presumption of inno- 
cence continues throughout the trial down to the time in the 
jury room, if that time does arrive, when you are satisfied 
from all of the evidence, beyond a reasonable doubt, that a 


defendant is guilty of the crime charged. The law permits 


(Transcript Page 1185) 


nothing but legal evidence presented before this jury to be 
considered in support of the charges against the accused. 

So the presumption of innocence alone is sufficient to acquit 
a defendant, unless you are satisfied beyond a reasonable 
doubt of the guilt of the defendant from all of the evidence 
in the case. 

You have seen and heard the evidence produced 
in this trial, and it is the sole province of the jury to 
determine the facts of this case, but first, I would like to 
call to your attention certain guides by which you are to 
evaluate the evidence. 

The burden of proof is on the Government to 
prove each element of the charges against a defendant beyond 
a reasonable doubt. You cannot find a defendant guilty unless 
you determine that the Government has established by the evi- 
dence each and every essential element of the crimes charged 
against him beyond a reasonable doubt. However, to support a 


verdict of guilty, you need not find every fact beyond a 


reasonable doubt. You need only find that the crime charged 


has been proven beyond a reascnable doubt from all of the evi- 
dence in-the case. 

A reasonable doubt is a fair doubt based upon 
reason and common sense and arising from the state of the 
evidence. By proof beyond a reasonable doubt, you are not to 


understand that all doubt is to be excluded. It is rarely 
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possible to prove anything to an absolute certainty. A 
reasonable doubt means substantial doubt such as would make 
an honest and sensible and fair-minded person hesitate to 
act in a serious and important matter wherein ascertainment 
of the truth is conscientiously being sought. 

A reasonable doubt may arise not only from the 
evidence produced, but also from a lack of evidence. I 
stress to you that the law never imposes upon a defendant in 
a criminal case the burden or duty of producing any ev'dence, 
and since the burden is always upon the Government to prove 
the accused guilty by proving beyond a reasonable doubt every 
essential element of the crime charged, a defendant has the 
right to rely upon a failure of the prosecution to establieh 
such proof. A defendant may also rely upon evidence brought 
out On cross examination of witnesses for the Government. 

If, after impartial consideration of all of 
the evidence, you can candidly say that you are not satisfied 
of the guilt of the defendant beyond a reasonable doubt, you 
should find the defendant not guilty. Conversely, if you are 
satisfied of his guilt beyond a reasonable doubt, you should 
find the defendant guilty. 

There are two types of evidence which a jury 


may consider in determining whether or not a defendant is 


guilty as charged. One is direct evidence, such as the testi- 


mony of an eye witness. The other is circumstantial evidence, 
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which consists of proof of a chain of circumstances from which 
a conclusion regarding essential facts in the case may logi- 
cally be drawn. Regardless of the nature of the evidence, 
the law requires that before convicting a defendant, the jury 
must be satisfied of the defendant's guilt beyond a reasonable 
doubt from all of the evidence in the case. On the other 
hand, if all the evidence in the case satisfies you beyond a 
reasonable doubt of the defendant's guilt, you should find 
him guilty. 

Circumstantial evidence is legal and proper 
for you to consider, and you may convict the defendant upon 
this class of evidence alone if you are persuaded beyond a 
reasonable doubt of his guilt. To do so, however, the circum- 
stances must be such as will lead the guarded discretion of a 
just and reasonable man to the conclusion that the crime 
charged has been committed and that the defendant is guilty 
of its commission. 

You will recall that counsel in this matter have 


stipulated or agreed as to certain facts. You must accept 


such stipulations as evidence and regard the stipulated facts 


as proved. 

Any testimony which has been excluded, or which 
has been stricken from the record, is not evidence in the case, 
and you will entirely disregard it in arriving at your verdict. 


Likewise, the arguments of the attorneys and 
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any statements which they made in their arguments are not 
evidence and will not be considered as evidence by you. You 
will render vour verdict only from the evidence in the case 
which consists of the sworn testimony of the witnesses, the 
Stipulations of counsel, and all exhibits which have been 
received in evidence. It is your recollection of the wit- 
nesses' testimony and not the attorneys' statements as to what 
that testimony was which will control you in reaching your 
decision. But in your consideration of the evidence, you are 
not limited to the bald statements of the witnesses. On the 
contrary, you are permitted to draw, from facts which you find 
have been proved, such reasonable inferences as are justified 
in the light of your own experience. 

if you find that witnesses differed as to what 
the facts were, it is generally better to reconcile the con- 
flicting testimony, if you reasonably can, upon the theory 
that all of the witnesses intended to tell the truth. But, 
if you cannot so reconcile the testimony then you must deter- 
mine from all the evidence before you which of the witnesses 


is entitled to greater credit. 


The credibility of the witnesses and the weight 


to be given their testimony are questions entirely for your 
determination. The law is that you are not bound to give 
the same weight, the same credit, or have the same faith in 


the testimony of each witness, but you should give the 


(Transcript Page 1189) 


testimony of eac: witness just such weight, just such credit, 
and have just such faith in it as you think it is fairly en- 
titled to receive. Consider the appearance of the witnesses 
On the stand; their candor or lack of candor; their feeling 

or bias, if any; their interest in the result of the trial, 
and the reasonableness of the testimony they gave. You should 
believe as much or as little of the te~*imony of each witness 
as you think is proper. 

If you find that any of the witnesses in this 
action who are not parties made statements outside of court 
inconsistent with their testimony in court as to the facts 
involved in this case, you may consider these inconsistent 
statements only for the purpose of impeachment of the witness, 
or evaluating his or her credibility, and not for the purpose 
of showing the same to be true. 

A witness is presumed to speak the truth, but 
if you reach the conclusion that a witness in this case has 


willfully or deliberately given false testimony about any 


material fact, you may reject from consideration all of his or 


her testimony, or you may accept such part as you may deem true 
and disregard that which you may feel -is false. 

There has been evidence in this case concerning 
the previous criminal records of some of the witnesses. You 
may consider this evidence of a previous criminal record as 


bearing on the credibility of these individuals and the weight 
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to be given their testimony. However, such evidence has no 


relation to the substantive crimes charged, and you are not 
to consider such evidence as bearing on the guilt or inno- 
cence of the defendants. 

In this case you heve heard the testimony of 
several persons who acted as Government informers. The testi- 
mony of an informer who provides evidence against a defendant 
for pay, or for immunity from punishment or for personal ad- 
vantage or dedication must be examined and weighed by you 
with greater care than the testimony of ordinary witnesses. 
You must determine whether and to what extent the informer's 
testimony has been affected by interest or by prejudice 
against the defendant. 

You have also heard the testimony of several 
persons who can be considered as accomplices in some of the 
crimes charged in that they testified to drug dealings with 
the defendants and others. An accomplice is one who unites 
with another person in the commission of a crime voluntarily 
and with common intent. An accomplice does not become incom- 
petent as a witness because of a participation in the crime 
charged. On the contrary, the testimony of an accomplice 
alone, if believed by the jury, may be of such weight to sus- 
tain a verdict of guilty eve» though not corroborated or 
supported by other evidence. However, the jury should keep 


in mind such testimony is always to be received with caution 
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and weighed with great care. You should never convict a 
defendant upon the unsupported testimony of an alleged accom- 
plice unless you believe that unsupported testimony beyond a 
reasonable doubt. 

There has been testimony introduced in this 
case which we call expert testimony. In this regard, I refer 
to the testimony of Mr. Fonseca, the chemist for the Govern- 
ment, and Colonel Crooks, the chemist for Defendant Daniel 
George. 

An expert is a person who, by reason of special 
study, training and experience as to a given subject, has 
knowledge concerning that subject superior to other people 
in general. The value of expert testimony or opinioned evi- 
dence given by an expert depends upon the honesty and ability 
of the witnes:, upon the facts used by him as a basis for his 
opinion, and upon his opportunity for observation. If the 
facts used by him for a basis are proved and his qualifications 
are high, and he is honest and impartial, and has ample oppor- 
tunity to make proper observations and studies, his opinion 
may be of great value. While if his opinion is based upon a 
state of facts which the evidence does not sustain, or upon a 
very limited opportunity to make observations, his testimony 
may be of little value. 


Expert testimony is to be weighed by you with 


all of the other testimony in the case, and the weight of all 
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the expert testimony in this case is for you, and you alone, 


to decide. 

Having in mind the general guidelines that I 
have just given you, it now becomes the duty of the Court to 
instruct you as to the law applicable to your Ceterminations 
in this case. 

It is your duty, as jurors, to follow the law 
as stated in these instructions and to apply the rules o1 law 
so given to the facts as you find them from the evidence. You 
will not be justified under your oath as jurymen in finding 
a verdict contrary to the law as the Court gives it to you. 

It is the sole province of the jury to deter- 
mine the facts in the case. The Court does not, by any in- 
structions given to you, intend to persuade you as to how you 
should decide any question of fact. It is your duty to decide 
all the facts from the evidence. All parties have a right to 
expect that you will carefully and impartially consider all 
the evidence in the case, follow the law as stated by the 
Court, and reach a just verdict. 

Because of the nature of, and ¢ ..dence in, this 
case, I will first instruct ycu with respect to the conspiracy 
offense charged in Count VII since it is necessary for you to 
first determine whether Defendants George and Pappalardo were 
guilty of the offense with which they are charged in Coun VII 


before you can determine their guilt or innocence of the 
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o.fenses with wnich they are charged in Counts I, II, riI, 

Iv and V. In this r.yard, I would remind you that as to the 
earlier counts, Defendant Pappalardo is alleged to have 
committed only the offense set forth in Count IV, and Defen- 
dant George is alleged to have committed the offenses in Counts 
I, II, III, IV and V. Defendant Joan Leavitt, of course, is 
Only chargec with the offense of conspiracy charged in Count 
Vil. 

Count VII of the indictment alleges that the 
defendants, Daniel George, Joan Leavitt and Daniel Pappalardo, 
were members of a conspiracy together with Jay Leavitt and 
other named individuals to commit federal @rice offenses in 
violation of Section 846, Title 21, United States Code. 


Section 846 of Title 21 provides in relevant part that any 


person who conspires to commit an act prohibited by the federal 


drug control laws, shall be guilty of an offense against the 
United States. 

The offense alleged to be the object of the 
conspiracy ch*~ged in Count VII, generally stated, are the 
manufacture and the distribution, or possession with intent 
to distribute of the controlled substances, amphetamines and 
methamphetamines, acts which are prohibited by 21 United 
States Code, Section 841(a) (1). 

Before you can decide the specifics of this 


charge, I must advise you of some of the basic principles 
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which are involved in the determinaticn of the offence of 
conspiracy. 

A conspiracy is a combination of two or more 
persons by concerted action to accomplish a criminal or un- 


lawful purpose, or to accomplish by criminal or unlawful 


means some purpose not in itself criminal or unlawful. The 


essence of a cons iracy is the unlawful agreement between th 
conspirators. It is not necessary to find an express agreemcu.it, 
oral or written, before you can find that a conspiracy existed. 
What must be shown, however, is that the members in tome way, 
impliedly or expressly, came to a.mutual understanding. This 
showing wed not be made by direct evidence. It may be, and 
usually is, proved by circumstantial evidence. 

It is not necessary for the «. ernment to prove 
that the objects of the conspiracy were carried out, or that 
the conspiracy was successful. Conspiracy is punishable 
whether or not the intended offenses are committed. 

Before you cén convict a defendant of the crime 
of conspiracy to commit an offense, or offenses, against the 
United States, you must be satisfied beyond a reasonable doubt 
that each of two elements of the offense has been proved with 
respect to the defendant. Tnese elements are as follows: 
“ One, that the conspiracy charged in the indict- 
ment was willfully formed and was existing at or about the 


date alleged. 
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Two, that the defendant knowingly and willfully 


became a member of the conspiracy. 


The first eleinent is that the conspiracy was 


willfully formed and existed at or about the time alleged in 
the indictment. The indictment alleges that the conspiracy 
commenced on or about January 1, 1971 and continued up to and 
including the date of the indictment, January 4, 1976. The 
Government need not prove that the conspiracy existed over 
the whole course of time which is alleged in the indictment. 
If you feel that within that period all of the elements of 
this crime have been demonstrated to your satisfaction beyond 
a reasonable doubt, then that crime becomes compl.ite, and 

the fact that the Government did not show it as being carried 
on as early or as long as the indictment says, in itrelf is 
not of any importance as far as the elements of the crime 

are concerned. 

In this case, to satisfy the first element of 
the offense, the Government must establish beyond a reason- 
able doubt that the defendants conspired with each other or 
with one or more other persons to commit offenses pertaining 
to the manufacture and distribution of: amphetamines and meth- 
amphetamines. 

As I have previously stated, it is an offepise 
under 21 United States Code, Section 841 for any person know- 


ingly and intentionally to manufacture, distribute or possess 
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with intent to distribute a controlled substance. Metham- 


phetamine and amphetamine are controlled substances accord- 


ing to 21 United States Code, Section 812. 


The worc "manufacture" as used in this count 


is used in its usual and customary manner. I will explain 


in greater detail in connection with Counts I, II, III, IV 


and V what amounts to "distribution" or "possession with 


intent to distribute". My instructions at that time as to 


what is meant by "distribution" or "possession with intent 


to distribute" apply equally to Count VII. 


As I pointed out earlier, in order to constitute 
a violation of this conspiracy count, it is not necessary to 
show that the conspiracy was successful or that the intended 
offenses were completed. Furthermore, it is not necessary 
that the Government prove that the conspiracy actually con- 
templated violation of each of these statutory offenses. It 


is sufficient for the purposes of Count VII if ,ou find be- 


yond a reasonable doubt that it was a part of the conspiracy to 
commit any one of the alleged offenses. 

You must find as the second element that the 
defendants knowingly and willfully participated in the con- 
spiracy with the intent to further some object or purpose of 


the conspiracy. By "knowingly and willfully", I mean that 


the defendants acted voluntarily and intentionally, with the 


intent being to disobey or disregard the law. 
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In determining whether any defendant was a 


party to the conspiracy, each is entitled to individual con- 


Sideration of the proof respecting him or her, including, 
without being limited thereto, any evidence of his or her 
knowledge cr lack of knowledge, his or her status, his or 
her participation in key conversations, his or her partici- 
pation in the plan, scheme or arrangements alleged. 

I want to caution you that evidence of mere 
association by a detendant with one or more conspirators is 
not sufficient to establish that the defendant was a member 
of that conspiracy. Nor is it sufficient to establish that a 
defendant knew of the conspiracy, if he or she was not a par- 
ticipant in the conspiracy. The Government must establish 
that a defendant participated in the conspiracy with know- 
ledge of at least some of its purposes and with intent to aid 
the accompiishment of its unlawful ends. 

In considering whether the offense of conspiracy 
has been committed, you should also be aware that the failure 
to take steps to prevent a crime from being committed, stand- 
ing alone, is not sufficient to sustain a conviction of the 
crime of conspiracy; nor is the fact, standing alone, of 
presence and knowledge that a crime is being committed. 

You are aware that one of the defendants charged 
with the conspiracy in Count VII, Joan Leavitt, is the wife of 


Jay Leavitt, who was also indicted as a conspirator. 
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There is no principle of law which would pre- 
vent you from finding that Jay Leavitt and Joan Leavitt con- 
spired to violate the federal drug laws, provided you find 
that all the elements of the conspiracy offense as I have 
explained them to you, are c3tablished as to these two 
individuals. 

Husbands and wives may enter into agreements 
for criminal purposes just as other individuals. However, 


you should consider that Mrs. Leavitt was the wife of Jay 


Leavitt, and in determining whether she entered into such an 


agreement with her husband for criminal purposes, you should 
bear that fact in mind. In order to find Mrs. Leavitt guilty 
of conspiring with her husband, you must find evidence of 
something more than the type of agreements or associations 
which arise solely from, or because of, the marital relation- 
ship. ‘she evidence must specifically establish beyond a 
reasonable doubt that Jay and Joan Leavitt entered into an 
unlawful agreement to manufacture or distribute amphetamine, 
as I have previously explained to you. 

Evidence that Joan Leavitt was merely aware 
that her husband engaged in unlawful activities, or evidence 
that she aided him, or participated with him, in the ordinary 
activities incident to a marriage is not sufficient, standing 
alone, to establish a conspiracy. Also, there was no obliga- 


tion on her part to take affirmative steps to prevent her 
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husband's illegal activities or to inform the authorities 
that he was engaged in them. These same general principles 
respecting the law of conspiracy should also govern your 
deliberations as to whether Joan Leavitt entered into a con- 
spiracy with other defendants or conspirators and whether 

the other defendants conspired among themselves or with 
others. These special instructions respecting your delibera- 
tions as to any possible conspiracy between Jay and Joan 
Leavitt are necessary because of the special nature of the 
marital relationship. 

There has been testimony and evidence in this 
case from which it could be found that Defendant George 
acted as a supplier of technical information, laboratory 
equipment, and chemicals to persons engaged in the manufac- 
ture of amphetamine and methamphetamine. 

In tnis regard, I charge you that a person who 


sells and supplies essential technical information or equip- 


ment to persons engaged in a drug conspiracy may not, himself, 


be found guilty of conspiracy unless there is proof that he 
knew that the persons he was supplying were, in fact, engaged 
in a conspiracy. Moreover, you may not i fer that the seller 
or supplier k: ew of the conspiracy merely from evidence that 
he knew that the information and equipment supplied would be 
used for illegal purposes. There must be evidence which 


Satisfies you beyond a reasonable doubt that the seller in 
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some sense promoted the venture himself, made it his own, or 
had a stake in its outcome. 

If you find that Defendant George knew that 
the chemicals, chemistry formulas and laboratory equipment he 
was supplying would be used for illegal purposes, this evi- 
dence, standing aione, would not sustain a finding that De- 
fendant George knew that a drug conspiracy existed, or that 
he intentionally joined such a conspiracy. In order to find 
his guilty, you must find that George knew of the conspiracy 
and agreed to join i In this regard, you may consider the 
degree to which he may have promoted or encouraged the con- 
spirators' activities; the profits, if any, that he may have 
obtained; the clandest.iie or secret nature of the transactions 
themselves, and any other evidence which may bear upon his 
participation in the conspiracy. 

The Government has charged that a number of 
Over acts were performed by various conspirators in further- 
ance of the conspiracy. You may consider proof of any overt 
acts in determining whether a conspiracy existed or a parti- 
cular detendant participated therein, but it is not necessary 
for the Government to prove any of the overt acts listed in the 
indictment in order for the offense of conspiracy to be com- 
plete and for that reason, I am not going to read them to you. 
However, you will find them present in the copy of the indict- 


ment which is supplied to you for your deliberations. 


(Transcription Page 1201) 


In considering the elements of the offense of 


conspiracy, as I have stated them above, you may consider all 


of the evidence in the case. After considering all of the 
evidence, if you find that each of the elements of the offense 
of conspiracy has been proved beyond a reasonable doubt with 
respect to one or more defendants, then you must return a 
verdict of guilty as to those defendants. If, however, you 
are not convinced beyond a reasonable doubt a; to the guilt 
of the defendants, then you must return a verdict of not 
guilty as to all defendants. 

I will now instruct you as to the offenses 
charged in Counts 1). If, itl, IV and Vv. Counts I, ti, iii, 
Iv and V of this indictment charge Jay Leavitt and Daniel 
George with distributing amphetamine, a Sctedule II controlled 
substance, and with possessing amphetamine with intent to 
distribute it, in violation of 21 United States Code, Section 
841. Count IV charges Daniel George, Jay Leavitt and also 
Daniel Pappalardo with these offenses. 

In order for you to consider the guilt or 
innocence of Defendants George and Pappalardo with respect 
to the offenses charged in Counts I, II, III, IV and V, you 
must first determine whether either or both of them are 
guilty of the crime of conspiracy as charged in Count VII of 
the indictment in accordance with the instructions which I 


have just given you with respect to that offense. If you 
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find that Defendant Pappalardo was a .ember of the conspiracy 


charged in Count VII. you may then consider his guilt or 


innocence with refei ace to Count IV of the indictment. 
Similarly, if you find that Defendant George was a member of 
the conspiracy charged in Count VII, you may then consider 
his guilt or innocence with reference to Counts I, II, III, 
IV and V. On the other hand, if you do not f*nd that Mr. 
Pappalardo and Mr. George, or either of them, were gui.ty of 
the conspiracy alleged in Count VII of the indictment, then 
you cannot find them guilty of the offenses with which they 
are charged in the other counts; that is, Count IV as to Defen- 
dant Pappalardo and Counts I, II, III, IV and V as to Defendant 
George. 

Assuming you find Mr. George and Mr. Pappalardo 
or both of them guilty of the conspiracy charged in Count VII 
of the indictment, you may then find them guilty of the other 
offenses with which they are charged, only if you find that 
the crime with which they were charged in a particular count 
was committed by a co-conspirator of the defendant in further- 
ance of the conspiracy. In other words, you may find each 
member of the conspiracy guilty of substantive offenses with 
which they are charged, if the offense was committed by a 
feliow conspirator in furtherance of their conspiratorial 
purposes. 


It is, therefore, not necessary to find that 
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Daniel George or Daniel Pappalardo actually committed the 
Substantive offenses with which they are charged. Guilt as 

to each defendant may be based upon a finding beyond a reason- 
abie doubt that a co-conspirator of that defendant committed 
the act charged in furtherance of their conspiracy. The 
reason for holding conspirators criminally responsible for 

the criminal acts of their co-conspirators is that the co- 
conspirator acts as an agent of the other members of “he 
conspiracy. 

Differently stated, there is no evidence to the 
effect, nor does the Government claim, that Defendants George 
and Pappalardo themselves distributed or possessed with in- 
tent to distribute a controlled substance on the dates alleged 


in Counts I, II, III, IV and V as it pertains to them. In- 


stead, their guilt, if any, is based upon the commission of the 


offenses alleged in Counts I, II, III, IV and V by a co-con- 
Spirator in furtherance of the conspiracy, if proved to your 
Satisfaction beyond a reasonable doubt that the offense was, 
in fact, committed. 
I will now instruct you in detail as to what 
constitutes the offenses charged in Counts I, ii, III, IV and V. 
21 United States Code, Section 841(a) (1) makes 
it unlawful for any person knowingly or intentionally to dis- 
tribute or possess with intent to distribute a controlied 


substance. 21 United States Code, Section 812 as amended by 
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the Code of Federal Regulations, Section 1308.12(d) lists 
amphetamine as a Schedule II controlled drug. 

The offenses charged in Counts I, II, III, 

IV and V require proof beyond a reasonable doubt of the 
following essential elements. 

First, that on or about the date mentioned in 
each count, a co-conspirator of the defendint whose guilt you 
are considering either distributed amphetamine or possessed 
amphetamine with the intent to distribute it. 

The word "distribute" means the actual, con- 
structive, or attempted transfer, or delivery of a controlled 
substance. A person distributes an item when he gives, sells, 
or otherwise transmits it to another person. It is not 
necessary, however, that the Government prove that the person 
involved actually distributed the controlled substance, but 
rather only that the substance was possessed with the intent 
to distribute it. 

Possession, as used in the statute, can be 
either actual or constructive Actual possession means that a 
person knowingly has manual or physical control, or custody, 


of the narcotic; that is, the substance is in his personal 


possession. However, even if you find that a co-conspirator 


of a defendant charged with this offense did not actually 
possess the controlled substance, this element of the offense 


is satisfied if you find beyond a reasonable aoubt that the 
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person involved had constructive possession of the substance. 
A person has constructive possession of a controlled substance 
such as amphetamine if he has the power to exercise dominion 


and control over the substance. 


Furthermore, such possession must be with the 


intent to distribute the controlled substance. This require- 
ment means that you must find beyond a reasonable doubt that 
the possession was with the intent to give, sell, deliver, or 
otherwise transmit the controlled substance to others rather 
than to retain it for one's own personal use. 

In this regard, you may consider all the facts 
and circumstances surrounding the alleged possession of the 
amphetamine as factors in determining whether the possession 
was with intent to distribute. Such factors may include a 
consideration of the quantity and value of the amphetamine. 
You may give all factors such weight as they are entitled to 
receive. This assumes, of course, that yvu fina the fact of 
possession beyond a reasonable «vwubt. 

The second element that the Government must 
prove beyond a reasonable doubt is that the co-- .spirator 
of the defendant. acted knowingly and intentionally. An act 
is done knowingly if it is done voluntarily and intentionally 
and not because of mistake or accident or some other innocent 
reason. An act is done intentionally if it is done knowingly, 


voluntarily and willfully, and with the specific intent to do 
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something which the law forbids; that is, with the purpose 


to either disobey or disregard the law. 

The third element which must be proven beyond 
a reasonable doubt is that the substance involved here was, 
in fact, amphetamine, a Schedule II controlled substance. 
Note, however, that although it is alleged in the indictment 
that a particular amount or quantity of amphetamine was in- 
volved, the evidence in the case need not establish that the 
amount or quantity was as alleged in the indictment, but only 
that a measurable amount of amphetamine was, in fact, the 
subject of the acts charged in the indictment. 

In summary, in order to find the defendants, 
or either of them, guilty of the substantive offenses charged, 
you will be required to find beyond a reasonable doubt that 
they were guilty of the offense of conspiracy charged in 
Count VII on the dates that the alleged substantive offenses 
took place, and that on those dates a co-conspirator of the 
defendant whose guilt you are considering committed the act 
charged in Counts I, II, III, IV or V in furtherance of the 
conspiracy. 

The defendants alleged to be involved, and the 
dates of the alleged offense are as follows: 

Count I - on or about June 16, 1975, Daniel 
H. George, Jr. 


Count II - on or about June 30, 1975, Daniel 
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George, 

Count III =- or about Ju.y 7, 1975, Daniel 
George, 

Count IV - on or about July 15, 1975, Daniel 
George, - and Daniel Pappalardo. 


Count V - on or about October l, 1975, Daniel 


Again, I want to suggest to you that while the 
law is for the Court and you are to apply the law as given 
you in these instructions, the finding of the facts in this 
case is entirely for you. Whatever reference the Court has 
made to the evidence, or pleadings, is only for the purpose 
of making application of the principles of law to the issues 
in this case, and without any purpose of indicating in the 


least degree how the Court may think that the case ought to 


be decided on the facts. That is for you to determine. 


The exhibits which have been admitted into evi- 
dence during the trial are for your consideration in your de- 
liberations. We will send all of the exhibits into the jury 
room with the exception of the tapes and the evidence envelopes 
containing the substance which has keen identified as amphet- 
amine. If you wish to hear any of the tapes again, we will 
replay them for you in the courtroom upon request. If you 
wish to inspect any of the exhibits containing amphetamine, 


we will send them into the jury room for your inspection upon 
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request and ask you to return them wk2n that inspection has 
been finished. 

We will send a copy of the indictment to you 
in the jury room. Count VI has } .en dismissed, and we have 
removed it from the indictment because, obviously, it is not 
for your consideration. In certain places the name of Jay 
Leavitt appears in the indictment, as I have already ; ‘vised 


you. You are aware that he is no longer one of the defendants 


on trial in this matter. 


You must return a verdict of guilty or not 
guilty as to cach defendant as to each count in which they are 
uarged. Your verdict must be unanimous and will be delivered 


ora -y by your foreman in response to inquiries made by the 


Clerk. 
(At the bench) 
MR. O'NEILL. Your Honor, the only point the ; 
® Government is concerned with in particular at this point in 


time--I am not sure if the Court indicated to the jury at any 
point in time, am_ietamine is a Schedule II controlled sub- 
stance as a matter law. If the Court did, fine, but I don't 
remember .khearing it. 

THE COURT. I didn't use it as a matter of law. 
I said, amphetamine and methamphetamine are controlled sub- 


stances. 


MR. O'NEILL. My only concern, they can be hung 
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up on, are they scheduled. I found a lot of people think 
the schedules have great import for some reason or other. If 
the Court can give them some language, they don't need to be 
concerned with that. 

The only other thing we thought should be added 
was with respect to the Pinkerton theory, the drugs need 
not be distributed by a particular person the defendant con- 
spired with personally, as long as it was by someone who was 
a member of the conspiracy. That is to say, there is no evi- 
dence, for example, that Daniel George ever conspired with 
Wayne Holden directly, but rather the Government's evidence, 
we submit, suggests he was a participant in an overall con- 
spiracy, and that evidence is sufficient if Wayne Holden makes 
the drugs. Our concern is that the jury may think they have 
to find Daniel George conspired with Wayne Holden, and then 
Wayne made the distribution. That certainly isn't the law. 

THE COURT. I agree that is not the law. I 
thought we were clear on that point. 

MR. CLEVELAND. I thought it was very clear. 
There is no cause for it among the defendants. There is sus- 
picion. I think that is clear. 

MR. COSGROVE. I am satisfied. 

MR. CLEVELAND. Satisfied. 

MR. SAXER. I have two points. First, the 


point I made in chambers, I still maintain before the jury is 
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entitled to consider statements made out of the presence of 


the defendants. Two, aiding and ahetting, as you have said 


since yesterday is not out of the case, but if I don't miss 


my recollectic1 again, as I have several times in the trial, 
it is all over the indictment. 

THE COURT. No, it is in the indictmwnt only 
in Section 2 of Title 18. 

MR. O'NEILL: Which the Court never explained. 

THE COURT. I never explained anything about 
aiding and aketting in the whole period of the indictment. 
They don't know what Section 2 is. 

MR. SAXER. I think the Court should put some- 
thing in its charge that aiding and abetting is out of the 
case and Mr. Pappalardo can be only convicted on this theory. 

THE COURT. It is not in the case. I am satis- 
fied it is not in the case. I am satisfied the Jury isn't 
going to consider it, and I won't say anything more because 
it will point it up, and I don't see the necessity for it. 
However, I will advise the jury that amphetamine and metham- 
phetamine are controlled substances, as a metter 
toO'oleéar it We. 

(End of exceptions to the charge at the bench) 

THE COURT. Ladies and gentlemen. There is one 
pos... that has bee. called to my attention, and I think I have 


told you this once bhefore, but if there is any doubt about it, 
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I want to make it clear that the substances amphetamine and 
methamphetamine are controlled substances, as a matter of 
law. So, those substances are controlled substances, as we 
have been discussing them. 

Will the Marshals come forward and be sworn. 

(Deputy Marshals Marlene Jolley and Paul 
Dingler were duly sworn by Deputy Clerk Curran.) 

THE COURT. All right, ladies and gentlemen, 
you may take the case, and we are going to have to excuse our 
alternate, Mr. Putzier, and we thank you very much for your 
attention during this long two-week trial and appreciate the 
fact you have been here, but I guess we won't need you. The 
other jurors look healthy and will be able to make it. 

The Clerk is telling me when you are supposed 
to reappear. I don't want to spoil the anticipation of the 
Other jurors. I will have to tell you now it is next Tuesday 
at 1:15. the 22nd. 

All right, ladies and gentlemen, you may take 
the case. We'll stand in recess. 

(The jury retired at 3:10 p.m.) 

(In the courtroom at 5:18 p.m. without the jury) 

THE COURT. The Court has an inquiry from the 


jury which reads as follows: "Read conditions for conspiracy 


from charge of Court," and I am not quite certain as to what 


that means, but I assume it means the general instructions with 
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reference to the conspiracy count, and that is what I propose 
to read to the jury. 

MR. COSGROVE. the instructions, 
especially with husband and wife be read to them. 


THE COURT. I am not sure if that is what they 


MR. COSGROVE. I would simply like, if that is 
what they do want. 

THE COURT. I will make inquiry when they come 
in as to what they want. 

MR. CLEVELAND. There were instructions speci- 
fically about Defendait George in regards to the conspiracy, 
and I would like those read again. 

THE COURT. i can ask them if they wish that 
specific part of the charge read. The other thing I thought 
I should advise you, apparently this jury, although it is 


their very first time, is wise to the ways of the court. They 


already made arrangements to go to dinner at 5:30, which means, 


I think, I nevertheless will read this to them at this time. 
They may be a few minutes late for dinner, but they can stand 
that, I guess. Ask them to come in, Mr. Marshal. 

(The jury entered the courtroom) 

THE COURT. Mr. Foreman, we have a note from 
you which reads as follows: "Read conditions for conspiracy 


from the charge of Court". Now I assume by that you mean you 
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want the Court to re-read at this time the genera! language 
pertaining to the charge of conspiracy as I gave it to you 
previously, is that correct? 

FOREMAN BELANGER. That is right, your Honor. 

THE COURT. I would also remind you there are 
a couple of specific charges I gave with respect to the hus- 
band and wife relationship of Joan Leavitt in connection with 
the conspiracy charge, and also something I gave you specifi- 
cally with reference to Defendant George in connection with 
the conspiracy charge. Do you also want that read at the 
same time? 

FOREMAN BELANGER. I think you should probably 
include all of the information you gave us. 

THE COURT. Fine. I will read that portion 
of the charge to you at this time, after I have a drink of 
water. 

"Count VII of the indictment alleges that the 
Defendants, Daniel George, Joan Leavitt and Daniel Pappalardo, 
were members of a conspiracy together with Jay Leavitt and 


other named individuals to commit federal drug offenses in 


violation of Section 846 of Title 21, United States Code. 


Section 846 of Title 21 provides in relevant part that any 
person who conspires to commit an act prohibited by the fed- 
eral drug control laws, shall be guilty of an offense against 


the United States. 
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"The offenses alleged to be the object of the 
conspiracy charged in Count VII, generally stated, are the 
manufacture and the distribution or possession with intent 
to distribute of the controlled substances, amphetamines 
and methamphetamines, acts which are prohibited by 21 United 
States Code, Section 841(a) (1). 

"Before you can decide the specifics on this 
charge, I must advise you of some of the basic principles 
which are involved in the determination of the offense of 
conspiracy. 

"A conspiracy is a combination of two or more 
persons by concerted action to accomplish a criminal or unlaw- 
ful purpose, o1 to accomplish by criminal or unlawful means 
some purpose not, in itself, criminal or unlawful. The 
essence of a conspiracy is the unlawful agreement between the 
conspirators. It is not necessary to find an express agree- 
ment, Oral or written, before you can find that a conspiracy 
existed. What must be shown, however, is that the members in 
some way impliedly or expressly, came to a mutual understand- 


ing. This showing need not be made by direct evidence. It 


may be, and usually is, proved by circumstantial evidence. 


"It is not necessary for the Government to prove 
that the objects of the conspiracy were carried out, or that 
the conspiracy was successful. Conspiracy is punishable 


whether or not the intended offenses are committed. 
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"Before you can convict a defendant of the 


crime of conspiracy to commit an offense or offenses against 


the United States, you must be satisfied beyond a reasonable 
doubt that each of two elements of the offense has been proved 
with respect to the defendant. They are as follows: 

"One: That the conspiracy charged in the in- 
dictment was willfully formed and was existing at or about 
the date alleged. 

"Two: That the defendant knowingly and will- 
fully became a member of the conspiracy. 

"The first element is that the conspiracy was 
willfully formed and existed at or about the time alleged in 
the indictment. The indictment alleges that the conspiracy 
commenced on or about January 1, 1971 and continued up to and 
including the date of the indictment, January 14, 1976. The 
Government need not prove that the conspiracy existed over the 
whole course of time which is alleged in the indictment. If 
you feel that within that period all of the elements of this 
crime have been demonstrated to your satisfaction beyond a 
reasonable doubt, then that crime becomes complete, and the 
fact that the Government did not show it as being carried on 
as early or as long as the indictment says, in itself is not 
of any importance as far as the elements of the crime are 
concerned. 


"In this case, to satisfy the first element of 
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the offense, the Government must establish beyond a reason- 
able doubt that the defendants conspired with each other or 
with one or more other persons to commit offenses pertaining 
to the manufacture and distribution of amphetamines and meth- 
amphetamines. 

"As I have previously stated, it is an offense 
under 21 United States Code, Section 841 for any person know- 
ingly and intentionally to manufacture, distribute or possess 
with intent to distribute a con*rolled substance. Methamphet- 
amine and amphetamine are controlled substances according to 
21 United States Code, Section 812. 

"The word “manufacture" in this count is used 
in its normal and customery sense. I will explain in greater 


detail in connection with Counts I, II, III, IV and V what 


amounts to distribution or possession with intent to distribute. 


In my instructions at that time as to what is meant by dis- 
tribution or possession with intent to distribute apply 
equally to Count VII. 

"As I pointed out earlier, in order to constitute 
a violation of this conspiracy count, it is not necessary to show 
that the conspiracy was successful or that the intended offen- 
ses were completed. Furthermore, it is not necessary that 
the Government prove that the conspiracy actually contemplated 
violation of each of these statutory offenses. It is suffi- 


cient for the purposes of Count VII if you find beyond a 
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reasonable doubt that it was a part of the conspiracy to 
commit any one of the alleged offenses. 

"You must find as the second element that the 
defendants knowingly and willfully participated in ihe con- 
spiracy with the intent to further some object or purpose oi 
the conspiracy. By knowingly and willfuliy, I mean that the 
defendants acted voluntarily and intentionally with the intent 
being to disobey or disregard the law. 

"In determining whether any defendant was a 
party to the conspiracy, each is entitled to individual con- 
sideration of the proof respecting him or her, including with- 
out being limited thereto, any evidence of his or her know- 


ledge or lack of knowledge, his or her status, his or her 


participation in key conversations, his or her participation 


in the plan, scheme, or arrangements alleged. 

"I want to caution you that evidence of mere 
association by a defendant with one or more conspirators is 
not sufficient to establish that the defendant was a member of 
the conspiracy; nor is it sufficient to establish that a de- 
fendant knew of the conspiracy, if he or she was not a4 par- 
ticipant. in the conspiracy. The Government must establish 
that a defendant participated in the conspiracy with knowledge 
of at least some of its purposes and with intent to aid the 


accomplishment of its unlawful ends. 


"In considering whether the offense of conspiracy 
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has been committed, you should also be aware that the fail- 


ure to take steps to prevent a crime from being committed, 


standing alone, is not sufficient to sustain a conviction of 


the crime of conspiracy, nor is the fact, standing alone, of 
presence and knowledge that a crime is being committed. 

"You are aware that one of the “<fendants 
charged with the conspiracy in Count VII, Joan Leavitt, is 
the wife of Jay Leavitt who was also indicted as a conspira-~ 
tor. There is no principle of law which would prevent you from 
finding that Jay Leavitt and Joan Leavitt conspired to violate 
the federal drug laws, provided you find that all the elements 
of the conspiracy offense, as I have explained them previously, 
are established as to these two individuals. 

"Husbands and wives may enter into agreements 
for criminal purposes just as other individuals. However, 
you should consider that Mrs. Leavitt was the wife of Jay 
Leavitt and in determining whether she entered into such an 
agreement with her husband for criminal purposes, you should 
bear that fact in mind. In order to find Mrs. Leavitt guilty 
of conspiring with her husband, you must find evidence of 
something more than the type of agreements or associations 
which arise solely from, or because of the marital relationship. 
The evidence must specifically establish beyond a reasonable 
doubt that Jay and Joan Leavitt entered into an unlawful agree- 


ment to manufacture or distribute amphetamine, as I have 
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previously explained to you. 

"Evidence that Joan Leavitt was merely aware 
that her husband engaged in unlawful activities, or evidence 
that she aided him or participated with him in the ordinary 
activities incident to a marriage is not sufficient, standing 
alone, to establish a conspiracy. Also, there was no obliga- 
tion on her part to take affirmative steps to prevent her 
husband's illegal actions or to inform the authorities that 
he was engaged in them. 

“These same general principles respecting the 
law of conspiracy should also govern your deliberations as to 
whether Joan Leavitt entered into a conspiracy with other 


defendants or conspirators and whether the other defendants 


conspired among themselves or with others. These special 


instructions respecting your deliberations as to any possible 
conspiracy between Jay and Joan Leavitt are necessary because 
of the special nature of the marital relationship. 

"There has been testimony and evidence in th s 
case from which it could be found that Daniel George acted as 
a supplier of technical information, laboratory equipment, and 
chemicals to persons engaged in the manufacture of amphetamine 
and methamphetamine. 

"In this regard, I charge you that a person who 
sells and supplies essential technical information or equip- 


ment to persons engaged in a drug conspiracy may not, himself, 
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be found guilty of conspiracy, unless there is proof that he 


knew that the persons he was supplying were, in fact, engaged 
in a conspiracy. Moreover, you may not infer that the seller 
or supplier knew of the conspiracy merely from evidence that 
he knew that the information and equipment supplied would be 
used for illegal purposes. There must be evidence which 
Satisfies you beyond a reasor le doubt that the seller, in 
some sense, promoted the venture himself, made it his own, 

or had a stake in its outsome. 

"If you find that Defendant George knew that 
the chemicals, chemistry formulas and laboratory equipment he 
was supplying would be used for illegal purposes, this evi- 
dence, standing -lone, would not sustain a finding that De- 
fendant Ge 'rge knew that a drug co »iracy existed, or that 
‘e intentionally joined such a conspiracy. In order to find 
him guilty, you must find that George knew of the conspiracy 
and agreed to join it. In this regard, you may consider the 
degree to which he may have promoted or encouraged the con- 
Sspirators' activities, the profits, if any, that he may have 

tained, the clandestine or secret nature of the transactions 
themselves, and ahy other evidence which may bear upon his 
participation in the conspiracy. 

"The Government has charged that a number of 
overt acts were performed by various conspirators in further- 


ance of the conspiracy. You may consider proof of any overt 
y 
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acts in determining whether a conspiracy existed or a particu- 
lar defendant participated therein, but it is not necessary 
for the Government to prove any of the overt acts listed in 
the indictment in order for the offense of conspiracy to be 
complete and for that reason, I am not going to read them to 
you. 

"In considering the elements of the offense of 
conspiracy, as I have stated them above, you may consider all 
of the evidence in the case. After considering all of the 
evidence, if you find that each of the elements of the offense 
of conspiracy has be..1 proved beyond a reasonable doubt with 
respect to one or more defendants, then you must return a ver- 


dict of guilty as to those defendants. If, however, you are 


not convinced beyond a reasonable doubt as to the guilt of 


the defendants, then you must return a verdict of not guilty 


as to all defendants. 
Does that answer your inquiry, Mr. Foreman? 
FOREMA? BELANGER. I am sure it does. 
THE COURT. Then the Court will stay on the 
and you may retire to the jury room. 
(The jury left the courtroom) 
THE COURT. Assuming the jury goes to dinner, 1 
would assume it would take them at least an hour and a half, 
which would mean they would return to their deliberations 


about seven o'clock. So, I suggest that counsel can have the 
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same dinner hour and be hack around 7:00. That will be ade- 


quate wich the Court. We'll stand in recess. 


(Transcript Page 1223) 


TEE COURT. Mr. Cosgrove? 


MR. COSGROVE. No additional grounds, your 


HE COURT. Mr. Saxer? 

MR. SAXER. No objection. 

THE COURT. No objection. All right, we'll 
admit "3" and "3A". 

(Government's Exhibits "3" and "3A" were re- 
ceived in evidence.) 

MR. SAXER. I have no objection to the physical 
presentation of the cassette. We don't know what it will say 
and may object. 

THE COURT. Counsel come to the bench, please. 

(At the bench) 

MR. FISHER. I don't want to appear to the 
Court as a Jack in the Box. 

THE COURT. You may have an objection to this 
lite of questioning. 

MR. FISHER. Thank you your Honor. 

THE COURT. I am assuming as we go along in 
this matter, an objection by any counse2 will be the objection 
for all counsel, or all parties, unless counsel specifically 
. State that they don't want to be included in this, and this 
will preclude the necessity of jumping individually to your 


feet to urge individual objections. Now Mr. Fisher just stated 
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he would like a continuing objection to this line of in- 
quiry. I have allowed that. JI will remind counsel this is 
subject to being connected up by the Government at a later 
time. If for any reason it is not, the Court expects counsel 
at that time to renew their objections. 

(End of discussion at the bench.) 

MR. O'NEILL. The Government requests at this 
time an opportunity to play Government's Exhibit Number "3A". 

THE COURT. You may do so. 

MR. SAXER. I ama little worried. These tapes 
presented to me were not dated. I have some objections, I 
think, your Honor. 

THE COURT. Did you make that known, Mr. Saxer, 
to the Assistant United States Attorney? 

MR. SAXER. I believe I did. 

MR. O'NEILL. I believe they are dated. 
believe the one made available is dated. 

THE COURT. Certainly, that is something easily 
ascertainable, Mr. Saxer, if there is any difficulty, or you 


claim you have not heard this tape. When you hear it, approach 


the bench and bring it to the Court's attention. 


MR. SAXER. We haven't heard all the tapes. I 
don't know which is which. 


THE COURT. You are about t> find out which is 
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And, Wayne Holden knew it? 
A. Right. 
During that year and a half, you still socialized with 
Wayne and Norman? 

A. Yee, I did. 
You still talked drugs? 
A. Very rarely, not involving myself, no. 
But, you did talk drugs? 
A. They told me about things they were doing, yes. 
The fact of the matter it was guite a bit of your conver- 
sation? 
A. Pretty much, yes. 
So, wouldn't it be strange in 1972 you were talking drugs? 
A. Not.at. al2, 

MR. HUGHES. No further questions. 

THE COURT. Mr. Cleveland? 

MR. CLEVELAND. I have some questions. 

RECRO“S EXAMINATION 

(By Mr. Cleveland) Have you met my client, Daniel George? 
A. No, I haven't. 


Conseguently, you have not taken dope with him, sold him’ 


drugs, bought drugs from him or any other dealings that 


were drug related? 
4%. No, I haven't. 


MR. CLEVELAND. Thank you. 
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disbursed and each went out his own way. 
Did you leave alone? 
A. Yes. 
Did you receive any of the finished product? 
A. No, I didn't. I was arrested soon after, I guess 
week afterwards for sales to Wayne Drew. 
MR. HUGHES. I have no further questions. 
THE COURT. Mr. Clevelani? 
CROSS EXAMINATION 
(By Mr. Cleveland) Mr. Boyd, do you know my client, 
Daniel George, seated next to me? 
A. No, I don't. 
iver meet him before? 
A. No. 
Ever dealt in drugs with him? 
A. No. 
Ever bought any drugs from him? 
As No. 
S0ld any to him? 


A. I don't know anything about him. 


MR. CLEVELAND. Thank you. 


THEE COURT. Mr. Fisher? 
CROSS EXAMINATION 
Q (By Mr. Fisher) When was the last time you used narcotics? 


Bs Used what? 
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At that point in time, who was involved in those trans- 
actions besides yourself? 

A. Myself, Jay Leavitt, Gary Leavitt and Marilyn Sweeney. 
Without going into details as to you and Leavitt, what 
were the roles of Gary Leavitt and Marilyn Sweeney? 

A. Gary Leavitt purchased the amphetamines in Montreal 
and Marilyn Sweeney and Gary Leavitt smuggled them across 
the border secreted in the tire rim, wheel rim and frame 


of automobiles. 


How long did this take place. Over what period of time? 


A. Two or three times a month, at least. 

How long did the trips to Montreal continue? 

A. For about a year. 

Was there a point in time in approximately the late part 
of 1973 when you began making trips to Toronto, Canada? 
A. Yes, there was 

What was the purpose of those trips? 

A. To locate a new source of amphetamine because the 
Supply in Montreal had been extinguished. 

And was a supply located? 

A. Yes, the supply was located in Toronto. 

Thereafter, how frequently did you go to Toronto? 

A. About, oh, twice a month. 

And what was the basic method of operation in Toronto 


without going into great detail? 
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A. Basically, the same. I would fly to Toronto, register 
at a motel, Mr. Leavitt came to my suite, show me a sample 
of the drug to be purchased, I would give him a determined 
amount of money we had agreed upon, fly back to the United 
States and await the arrival of the drugs. 

How would you and Mr. Leavitt split the amount imported? 
A. Generally, he took two-thirds and I took a third, or 
fifty-fifty. 

Now, who else was involved in importations from Toronto? 
A. Wayne Holden from Vermont and Duane Harris from 
Vermont. 

At this point in time, had you met Mrs. Joan Leavitt? 

A. Yes. 

Did she have any role in any of the activities you 
described so far? 

A. No. 

At this point in time, had you met Dan Pappalardo? 

A. No. 

At this point in time, had you met Daniel H. George, Jr.? 


A. No. 


Was there any point in time when any of your trips through 


from Canada touched into Vermont? 
A. Yes, on two occasions. 
Very basically, what happened on those occasions? 


A. On one occasion I had a suite at the Ramada Inn down 
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the road here, and I awaited the arrival of Gary Leavitt 
and Marilyn Sweeney. They arrived at the Ramada Inn and 
informed me they had been followed across the border. I 
was to travel up Interstate 89 north of Burlington on the 
southbound lane and go to the first rest area where they 
would transfer the amount of amphetamine. So I rented an 
automobile and gave them a certain amount of cash. 

Did this take place? 

A. Yes, this took place. 

And, who had told you you would meet with Marilyn Sweeney 
and Gary Leavitt? 

A. Jay Leavitt. 

Did you have another meeting in the Burlington area? 

A. Yes, I had a suite at the Holiday Inn and met with 
Jay Leavitt. 

Did another distribution take place there? 

A. Yes. 

Would those both have been in 1973? 

A. That is correct. 


What were you doing with the amphetamine you were receiv- 


ing from the Canadian sources, yourself? 


A. I was distributing it in the Boston and South Shore 
areas in Massachusetts. 
Did Mr. Leavitt indicate what he was doind with his share? 


A. Yes, distributing it north of Boston. 
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Now was there a point in time when the source of supply 
in Toronto dried up? 
A. Yes, that did occur. 
What was there, a precipitating event? 
A. It was the arrest of Wayne Holden which started a 
chain reaction. 
Do you recall roughly when that was? 
A. That would be approximately in 1973, the latter part 
of 1973. 
Did you continue the relations with Mr. Leavitt? 
A. Yes, I did. 
And, did you obtain a source of amphetamine thereafter? 
A. Yes, Mr. Leavitt then found a new source in the Boston 
area, Michael Prebble. 
What type of dealings did you have with Mr. Prebble? 
A. We purchased quarter pound lots from Mr. Prebble of 
amphetamine. 
What was the price? 
A. We were paying $600 per ounce for pure--- 

MR. SAXER. I am having difficulty hearing the 
witness. 


THE COURT. Did you get the last answer? 


A. We were purchasing quarter pounds of amphetamines from 


Mr. Prebble at the price of $600 per ounce of pure ampheta- 


mine. 
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Was there any discussion of what the source would be? 
A. Yes. Mr. Amero informed me one of his associates, 
Linwood Lamotte, was an accomplished chemist. 
Did you have dealings with Mr. Lamotte in the deslings 
of amphetamine? 
A. Yes, we did. 
Describe your first experience. 
A. Our first experience was that he made, manufactured 
a batch of amphetamines for us from a bottle of chemicals 
we had purchased through Peter Amero. 
What was the quality of the Speed? 
A. A poor quality; a lot of impurities. 
much did you pay for the P2p? 
We paid $600 for that bottle of P2P. 
you do any other manufacturing with Mr. Lamotte? 
No. We found him totally uncooperative and unreason- 
able in prices. 
Thereafter, did you develop another source? 
A. Yes. We persuaded James Pratt and Peter Amero to 
introduce us to the source they were receiving chemicals 


and equipment and their drugs. 


Who did they introduce you to? 


A. To Danjiel George, Jr., of Gloucester, Massachusetts. 
And, was any fee involved, any type of fee involved, in 


that introduction? 
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A. Yes. We paid them a fee of twenty-five hundred dollars 
y 


for the introduction. 


When you say "we", who do you mean? 

A. Jay Leavitt and myself. 

How was the fee of twenty-five hundred dollars arrived at? 
A. It was a figure that was given to us bv three 
individuals. 

And, whet denominations did you pay the twenty-five 
hundred dollars? 

A. We gave them five hundred dollar bills. 

Who did you give it to? 

A. Peter Amero and James Pratt. 


What was it to cover? 


A. The introduction to Daniel George and their fee. 


Was there any equipment of any type involved? 


A. Not at that point. 

TRE COURT. We'll take our noon recess, Mr. 
O'Neill, at this point. We'll resume at 1:30. Ladies 
and gentlemen, please don't discuss the case with anyone 
during the noon hour. 

(Court recessed from 12:00 noon - 1:30 p.n ) 

KENNETH T. LOFTY resumed the stand for f her 
direct examination. 

THE COURT. Mr. O'Neill. 


(By Mr. O'Neill) Mr. Lofty, I think one of the last 
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questions I inquired about prior to the noon recess was 
the fee of twenty-five hundred dollars you had paid. I 
am not sure where I left off. I will backtrack. Who did 
you pay the twenty-five hundred dollar fee to? 

A. It was given to Peter Amero and James Pratt. 

What was the purpose of the twenty-five hundred dollar 
fee? 


A. The purpose was to give them a certain fee for meeting 


Mr. George. They were to receive a thousand dollars of 


the twenty-five hundred dollars. 

What was to happen to the other fifteen hundred dollars? 
A. That was to go to Mr. George for the introduction and 
ini il shipment of equipment and chemicals. 

Did you, thereafter, have occasion to meet Mr. George? 

A. Yes, 3 did. 

Where did this meeting take place? 

A. In Gloucester, Massachusetts at a home on Marsh Road. 
Did you make further payments thereafter to Mr. George. 
A. Yes, I made another fifteen hundred dollar payment 

to him. 

Now the first time you met Mr. George, what discussions 
did you have with him? 

A. We had discussions about the making, manufacturing of 
methedrine and also the synthesis of phenyl two propnone, 


also called P2P. 
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there at Wingaersheek Beach? 
A. Pink crystaline rock. 

What was done with it? 

A. Mr. Leavitt took fifty per cent of the product; I 
took fif-, per cent of the product yield. 
What did you do with your part? 
A. I went to the South Short and distributed it to my 
respective customers. 

nd, did Mr. Leavitt tell you what he was doing with his? 
A. He said only that he would be going to the North Shore. 
During this period of time, were you having any dealings 
with the Holden brothers? 
A. Periodically, sporatic dealings. 
What type? 
A. They would pick up an ounce or two from me if they 
could not contact Mr. Leavitt, and I would take their 


money and equipment and relay it to Mr. Leavitt. 


And, were you obtaining any chemicals or equipment 


during this period of time? 

A. Yes, from Mr. George. 

How were you obtaining it from Mr. George? 

A. Same procedure. We were giving him our rented 
vehicle and the money, and he would pick up and deliver 
the che. ‘cals to us. 


It was your vehicle? 
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my presence. 
And, were you incarcerated for any length of time? 
A. No. 
What did you do after being released by the police? 
A. I returned to the Wingaersheek laboratory and informed 
Mr. Leavitt what had happened. 
And, what effect, if any, did this incident have on your 
relationship with Mr. Leavitt? 
A. It started a shift in our relation 
beginning to become strained. 
And, what effect did this have on your relationship, if 
any, with Mr. George? 
A. Oh, my relationship with Mr. George was also becoming 
strained. 
Could you observe any change in the relationship between 
Mr. George and Mr. Leavitt? 
A. Yes, they were becoming very much close. 

MR. CLEVELAND. Pardon me, may I have the 
answer read back. 

(The reporter read the last answer) 
(By Mr. O'Neill) Was there a shift in relationship of 
any different division of the production of Speed? 


A. Yes. Mr. Leavitt, at .his point, was taking tw 


thirds of a yield, and I was only getting one-third of 


the yield, apvroximately. 
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Yes. 

did the sounds reproduced over that tape compare with 

conversation you had on the telephone? 
A. It was the identical conversation. 
Were there any threats or promises of any kind to induce 
you to make this tape? 
A. No. 
What did you do with the tape following the completion, 
after you listened to it? 
A. The Burlington agent took it and marked it. 

DEPUTY CLERK CURRAN. Government's Exhibit 

"24" for identification is a plastic bag with a tape 
enclosed with a cassette. 
(By Mr. O'Neill) Mr. Lotfy, I show you what is marked as 
Government's Exhibit "24". Just from observation, how 
does it appear to compare with the cassette you saw re- 
moved from the machine on that date? 
A. That is a similar tape cassette. 
You, yourslf, did not retain the custody of that cassette? 


A. No. 


During the period of time you knew Mr. Leavitt, approxi- 


mately ..0ow many pounds of Speed were you aware of he was 
either importing or distributing? 
A. I would say duriig our relationship, approximately a 


total of about 325 pounds of n. thedrine was handled between 
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the two of us. 

MR. O'NEILL. I believe that is all we have 
at this point in time. 

THE COURT. We'll take our aftern on recess 
at this time, and at this point’ in time. Mr. Cleveland, would 
vou and your client go over the two exhibits. 

MR. CLEVELAND. Yes, your Honor. 

(Court recessed from 2:50 - 3:10 p.m.) 

KENNETH T. LOTFY resumed the stand. 

THE COURT. Do you have any objection to Govern- 

ment's "23" and the other one was "22, Mr. O'Nill? 

MR. O'NEILL. That is correct, your Henor, and 
Siso “23A"°, °B," and “c*, 

THE COURT. Well, I am talking now, Mr. Cleve- 
Lona on "22" ana 23". 


MR. CLEVELAND. Your Honor, I have no objection 


Bo any Of 22," 23," "23a. Be Cc? Let they are offered in 


connection with the witness's testimony and not for the truth 
of the statements therein. 
THE COURT. Well, they will be accepted in 
connection with the witness's testimony. Show "22" and 23" 
to Mr. Cosgrove. Any objection to "22" and "23," Mr. Cosgrove? 
MR. COSGROVE. No, your Honor 
THE COURT. Mr. Saxer? 


MR. SAXER. No objection. 
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And, was that for your own personal use? 

A. it was for my own personal use and it was in transport 
to Mr. Leavitt, if you check back through my testimony. 
And, had you used any portion of that? 

A. No. It was a sealed ounce. 

I see, and at this point in 1975, how would you describe 
your personal use of amphetamines? 

A. I would say at that point it was moderate to light due 
to the scarcity of the availability of amphetamines. 

I thought you said you and Mr. Leavitt manufactured 325 
pounds? 

A. We didn't use all 325 pounds ourselves. 

But, you had the availability, didn't you? 

A. It was either feast or famine in batch loys. It would 
go three or two days and then be a drought for thirty or 
forty days. 

I see. Now where did this charge of possession of ampheta- 
mines occur? Was that a federal or state charge? 

A. Which one? 

Tne last one, 1975, Nove:jber i3th. 

A. -No, that would be a state charge because it was an 
attorney of the district court of the Commonwealth of 


Massachusetts. 


Did you ever appear for an arraignment at the district 


court? 
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which he sold me. 

Okay, he would buy methedrine? 

A. He would purchase in Canada. 

And, you would buy it from him? 

A. I would buy it from him. 

Did you ever pool your money to buy a quantity of methe- 
drine and come down to this country and each take half 
and sell it? 

A. We pooled our money, but not on a 50/50 basis. On 
several occasions it was usually two-thirds to one-third 
relationship. 

Aside from securing your own investment, did you also act 
as advisor to Jay Leavitt as to whether the goods were of 
nigh quality or purity? 

A. Mr. Leavitt usually acted as an advisor to me, being 
in the field longer than I had been. He knew more as to 
the Canadian quality of the Methedrine. 

Did he perform tests on it? 

A. Yes; He did. 

So now I think you testified you went up there through 
your investment to make sure it was pure? 

A. That it was suitable, yes; that I was satisfied. 
Does that indicate to me you didn't trust Jay Leavitt at 
this time? 


A. “Jou might say that, yes. 
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A. Yes. 

And, Lynwood Lamare? 

A. Yes. 

Did you subsequently meet with them? 

A. Mr. O'Hanley introduced me to Mr. Lamare, who subse- 
quently introduced me to the other two, yes. 

And Mr. Lamare, was he a chemist? 

A. Yes, he was a chemist. 

Did you enter into negotiations with him? 

A. Yes, I introduced him first to Mr. Leavitt 

decided we would do negotiations with him. 

How was that going to work? 

A. It was going to be a joint effort, a 50/50 relation- 
ship between Mr. Leavitt and myself, and there would be 
a 33-1/3 split between Mr. Lamare, Leavitt and myself. 
In other words, Mr. Leavitt and I would put up the cash 
on a 50/50 basis, and the return would be split three ways 
between Leavitt, myself and Lamare. 

What was Lamare's duty? 


A. His duties were to have the contact, the chemicals 


and equipment *hrough Mr. Amero and Mr. Pratt, who would 


supply him with chemicals and equipment from Mr. George, 
through these two individuals, which would than go to Mr. 
Lamare who could synthesize the methedrine for myself and 


Mr. Leavitt. 
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Leaving aside, for the moment this long continuity chain 
of people, you haven't talked to yet as to what Mr. Lamare 
was to do. 


A. Synthesize the methedrine. 


For that, he was going to get 33-1/3 per cent of the 


proceeds? 

A. Right. 

And, you were supposed to get 33-1/3? 

A. Yes. 

And, Jay Leavitt the same? 

A. Right. 

All you were going to do, you and Jay Leavitt, were going 
to do is supply the money for the materials and the chemi- 
cals and Lynwood Lamare would supply the expertise? 

A. Yes. 

And, he was going to make it? 

A. Syn*hesize it, yes. 

And, you were going to take the product and sell it? 

As That. ie: ‘correct. 

Did you do that? 

A. Yes. 

Over how long a period of time? 

A. On one occasion only. 

One occasion, 
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reciting for the jury here yesterday and today? 

A. I read a copy of my grand jury testimony, yes, and I 
can see a lot of inaccuracies due to the tremendous amount 
of testimony which I gave before the grand jury, in a 
period of 1-1/2 hours. 

In other words, you remember better now what happened to 
the twenty-five hundred dollars than you did January 8th? 
A. Going over the sum total of my testimony, certainly 

i do. Everything was crammed into 1-1/2 hours; 51 type- 
written pages. That is quite a bit of testimony to be 
given in that period of time. So there could be some 
confusion on my part. 

You did, in fact, say to the grand jury twenty-five 


hundred was paid in it for Mr. George, but now you are 


telling us that twenty-five hundred dollars was not paid 


for Mr. George, but only a partion of that? 

A. That is correct. 

I see, and what you are saying today is the truth, is 

that correct? 

A. Absolutely. 

What you said before the grand jury was not the truth? 
A. It wasn't a mistruth, it was an inaccuracy. 

Did you ever pay any money, personally, to Mr. George? 
A; Yes, I did. 


How Much? 
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A. Sum total, you want? 

Yes. 

A. Several thousands of dollars. I didn't keep a ledger. 
You don't know how much you paid? 

A. I, myself, personally, handed Mr. George twenty to 
thirty thousand dcllars. 

Could you recount for me, step-by-step? 

A. I said I did not keep a ledger. 


You just remember some facts, but not others? 


A. Approximately twenty to thirty thousand dollars 


Over a period. 

Just a minute, there is a ten thousand dollar difference-- 
twenty to thirty thousand. 

A. It was such a large amount of chemicals and equipment 
and transactions, you know. 

It just sort of slipped your mind? 

A. It didn't make a difference. My tnrings were to 
hectic to keep a record. 

You remember specifically about the twenty-five hundred 
dollars, even how it was to be broken up? 

A. Absolutely. 

But you don't remember how much to paid Daniel George? 

A. No. When you are meeting people five or six times 

a week over a period of a week, unless you have a mathe- 


matical computer running in your head. 
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Somewhere in the neighborhood. 


A. I can break it down and say twenty-five to thirty 


thousand, if you want me to zero in on it more closely 
for you. 
Did you, personally, receive chemicals and Supplies from 
Daniel George? 

ves, Fae. 
What chemicals and supplies were they? 
A. What chemicals and supplies were they? 
Yes. 
A. Do you want a generalization or exactly what they 
were? 
I would like to have the iist, generally, of the supplies 
and equipment. 
A. I received the two vacuum system setups from Mr. 
George; several distillation apparatus, two reflex con- 
densers, myriad number of beakers, flasks, containers, 
tubing, rubber hosing, crocks, the materials under "A" 
"B" "Cc", "D", “"E" and hydrochloric acid, sulphuric acid, 
sodium doxright pellets, dextrose, lactose and others. 
Are any of those controlled substances? 


A. The chemicals? 


ever sell you a controlled substance? 
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A. Not per se, no. 

Didn't he, in fact, tell you on numerous occasions that 
he didn't even want to be associate“ with drugs and con- 
trolled substances? 

A. He didn't wmtto be in the presence of drugs, he 
stated. 

He did not even want to have an association with them, 
did he? 

A. Well, he obviously had an association with them. He 
was giving us precursors to manufacture drugs. 

Didn't he specifically tell you that he did not want to 
have an association with the manufacture of drugs and 
didn't he especially amplify that time and time again by 
not wanting to be present? 

A No, absolutely not. He never made the statement that 
he wanted no association with drugs. He never made such 
a statement. 


Didn't he, time and time again, by his actions and his 


words tell you that he did not want to be associated with 


the drugs involved? 

A. He said he didn't mind being associated with a clan- 
destine laboratory, but he didn't want to be present. 
Will you answer my question? 

A. No. 

By his actions, he did, in fact, show you that he did not 


want to be associated with drugs by specifically telling 
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you he did not want to be involved when you were making 
drugs? 

A. The answer is still no. 

Didn't you say in your direct testimony that he specifi- 
cally said that he did not want to be around when you 
were making this so-called product? 

A. He did not want to be present. You have asked me a 
different question now. The answer to it would be yes 
to that question. 

Didn't he alsu tell you specifically that what you did 
with the knowledge he may have imparted to you was your 
business? 

A. Yes, he did. 

That he didn't want to have anything to do with anything 
illegal; that is, if you wanted to do thet, that was your 
~roblem? 

A. He told me that would be his defense. 

He told you that would be his problem too, didn't he? 

; Yes, he did. 

Was he present when you manufactured Speed? 

A. No, not Speed. 

Didn't his instructions, if they were instructions in 
chemistry, center around normal laboratory procedures? 


A. No, they were very highly specialized laboratory pro- 


cedures specifically for the manufacture of methedrine and 
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phenyl 2 propion. 

But you said he never manufactured methedrine. 

A. I am talking about the instructions that he gave me. 
But, he was never present? 

A. He was never present, but e instruccions he gave 
me are specialized instructions for the manufacture of 
methedrine. 

I hand you Government's Exhibits "23A," “23B and “*23cC* 
and ask you to tell me what it is. (Handed to the witness) 
A. These are the instructions that Mr. Geo.ge gave me 
for the manufacture of methedrine; when we met in person 
he would use the terms "methedrine" and drugs, but in- 


structed me never to write them down on any notes as such, 


and would I please just use the term "product," "ketone" 


and "A2E". If these laboratory notes were brought to a 
qualified chemist, they would only pertain to the one 
special drug, methedrine. These are not general notes. 
These are highly specialized notes for the manufacture of 
one drug, methedrine, and none other. 

That is whas "23A," "B" and "C" is? 

A. Absolutely. 

That is for the manufacture? 

A. Yes. 

The product of this would be methedrine? 


A. Absoiutely. 
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How about the health food spots like Nature Health Food 
Center in Danvers? 

A. I remember the Stearns place; I believe there was 
another place we .ent to in Medford. Perhaps your notes 
are inaccurate as to the locations. The store names, 
however, are accurate. 

Were you aware that Daniel George virtually put nothing 
in his mouth that was not organic? 

A. No. 

He did not make an issue of that to you? 

A. Not that exclusively that anything not organic; he 
said a lot of his diet was. 

Did you know from your own experience from observing him? 
Did you ever see him eat anything not organic? 

A. Yes, I did. 

Tell me what that was. 

A. He had several, several desserts; pastries. 

So he slipped sort of some times? 

A. Sure, he did. 


Something we are all familiar with, myself particularly. 


I would like to go over a couple other areas. I believe 


you testified in your direct examination you were begin- 
ning to fall out with Jay Leavitt. He changed the formula 
for you splitting the proceeds to two-thirds, one-third, 


and he took two-thirds? 


(Transcript Page 488) 


Yes. 
Previous to that, it had been 50/50? 
A. Yes. 
So when you were dealing ith Lynwood Lamare, it was one- 
third, one-third, one-third, then 50/50 and then two- 
thirds, one-third? 
Yes. 
getting the one-third? 
Yes. 
Was that continuous in your operations with Leavitt dur- 
ing that period of time that you would share a proceed 
of your chemistry 50/50? 
A. Yes. 
Now, you didn't make the same arrangement with Daniel 
George that you made with Lynwood Lamare, is that correct? 
A. That is very correct. 
So he wasn't getting a third of the proceeds of the sale 


here, was he? 


A. Not from the sales, no. 


And you were just telling him to go when you needed 


chemicals and supplies to go into Boston and bring them 
back to you, and you gave him money in advance? 

A. We didn't tell him where to go. We gave him the money 
before he went to where his contacts were. 


And he brought you back chemicals. not controlled 
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Substances? 
A. Yes. 
And how did you meet? Let's say you were to pick up the 
chemicals from Mr. George, where would you meet him? 
A. In the morning that he was to go into the city to 
pick up the chemicals, he would tell us where; arranged 
to meet in the parking lot of a motel, a rest area on 
the highway, whether he would come directly to the labora- 
tory location. They were always different. 
Always different? 
A. We never used the same place twice. 
Were they always in some place that was away from the area 
you were manufacturing the chemicals? 
A. No, he came to the laboratory, as I said, many times. 
He came to the laboratory. 
With supplies many times, after his excursions 
city to get the supplies. 
would come back directly to the laboratory? 
Yes. 


he would use his own car or yours? 


He always “sed our vehicle, or a rented vehicle 


which we supplied. 
Okay. You would meet him in some parking lot in a town 
outside Boston, a town near where he may have picked up 


the supplies? 
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A. Mr. Leavitt had sole ownership in the Laboratory in 


1975. 
Is that why you broke down your relationship to two- 


thirds, one-third? 


So che proceeds then of your illicit activity with Mr. 
Leavitt was divided 50/50 up to the point that he took 
over the laboratory, and then two-thirds, one-third? 

A. Right. 

When did he take over the laboratory all by himself? 

A. He too. over the laboratory around September or 
October of '74. 

And from that point on he was just handing you whatever 
amount of amphete ‘nes you wovld require and you paid for? 
A. And I paid for, yes. 

So, your phone call to Jay Leavitt, your concern about 
where Jay Leavitt was, was not because you wanted more 
amphetamines to sell? 


A. That particular telephone call, no. 


Why would you be concerned if you were no longer manufac- 


eo a Tay Leavitt was going to be in trouble? 
A. think the overall situation involved me. 
y SO? 


Because of my past association with the Holdens and 


George and Mr. Leavitt. 
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gives us the knowledge you now understood this procedure 
pretty well? 
A. No, no. It is a custom reaction. 
opposed to a regular reaction? 

A. Right. 
So you knew the new answer then, is that correct? 
A. Right. 
Let me read you some testimony from the grand jury. 
““uestion. What was the reason to give oral dictation 
in preference to trying it out himself? Answer. He was 
only tutoring me in chemistry. What I then did was up 
to me whether is used it illegally or legally." Was that 
al accurate statement of your grand jury testimony? 
A. That was an accurate statement for me and that was 
his answer. 
Wasn't that consistently his answer? 
A. That was consistently his answer, yes. 

MR. CLEVELAND. No further questions. 

THE COURT. Mr. Cosgrove? 


CROSS EXAMINATION 


(By Mr. Cosgrove) Mr. Lotfy, you said you made some trips 


to Canada, is that correct, at some point? 
As Yes. 
That was Toronto and Montreal? 


A. Yes. (Transcript 


A. About three years ago. 
Would one of the topics you discussed with this psychia- 


trist have been your sexual preferences? 


Now we can see in your testimceny yesterday that you are 
an educated man, is that correct? 
A. Yes 


Five years of school? 


And you appear, in some respects, to lead everybody to 
believe you have an excellent memory, is that true? 

A. That wasn't my intention. I have an average memory. 
rour testimony show you are, in fact, a drug dealer? 

A. Yes. 

Drug addict? 

A. Yes. 

Throwing your pharmacy license away? 

A. I didn't deliberately throw it awey, no. : 

In fact, from your testimony, you are, indeed, a criminal 
isn't that so? 

A. Yes. 


No small criminal at that, isn't that so? 


A. That is your opinion. 


Well, I believe you gave testimony that you ..re involved 


in an operation with Jay Leavitt that over the years 
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produced 325 pounds of methamphetamines of one sort or 
another. Is that your testimony? 
A. That was not my testimony. 

MR. O'NEILL. We wish to object that he is a 
large criminal. The acts he has been involved in speak 
for themselves. It is hard to 
the circumstances. 

THE COURT. We have gone by the question. 
Proceed, Mr. Saxer. 

(By Mr. Saxer) 325 pounds, is that your testimony? 
A. Yes, it was. 

$5,000 a pound, roughly? 

A. Average. 

Is that a million and a half dollars? 

A. That is right. 

No small criminal? 

A. No. 


Now in 1971 and 1972, and my notes are a little confused, 


possibly 1973, although I may be wrong, you were doing 


this smuggling thing, as Mr. Cosgrove pointed out, with 
Jay Leavitt from Canada, is that correct? 

A. Yes. 

During this time, your testimony was that you were the 
money man, that you put up the dough, is that correct? 


As Yes. 
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Did Mr. George ask you if you had ever done this before? 

A. Yes, he did. 

What was your response? 

A. I said I had, and after every time I made my product, I 

Gestroyed the equipment. 

Did you ever talk equipment with Mr. George? 

A. Yes, I did. 

What conversation did you have? 

A. I asked him if he could supply me with glassware to manu- 

facture a product, and he said he could. 

Did you indicate what vou had done with your equipment that 

you had used previously? 

A. I stated I had broke it all up so I wouldn't be detected. 

Did there come a time when you asked Mr. George what his 

occupation was? 

A. Yes, there was. 

What was his response? 

A. Mr. George stated to me he had an Associate Degree from 

Franklin Institute in Boston and that he often tutored chemis- 
ro various high school students in the area; he also 


s:2ted that he did do research work and would supply chemi- 


cals au. othe apparatus for individuals when they desired 


to purchase it from him. 
Did he ever ask you why you didn't buy the chemicals your- 
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any available chemistry jobs in the area in case I could not 
make any product, and I had to do something legitimate for 
awhile. He said there was, but he refused to tell me the 
name of the company. 
During this conversation did Mr. George, or did you ever ask 
M.. George where he was doind his chemical work? 
‘A. Yes, I did. George stated to me that he did his chemni- 
cal work for various companies, college laboratories, and 
instances the companies didn't know he was utilizing their 
laboratories. 
Were there any other conversations ring this period of 
time? 
A. Yes, sir; that I would conte him if I was still 
terested in purchasing chemicals from him. 
Did you ever contact him? 
A. No, I did not. 

MR. HUGHES. No further questions. 

CROSS EXAMINATION 


(By Mr. Cleveland) Is cocaine a synthetic prodi : 


A. It is 4 synthetic. 


Yes. Do you know how to make it? 
A. I can make it, yes. 

You can? 

A. Yes. 

It is not natural? 
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Myself, Special Agent Hosty, a student trainee with 
Our bureau at that time, John Donnelly, and Mr. George. 
Approximately what time did you arrive at the United 
States Courthouse in Boston? 
A. I believe around 6:30. 
Do you recall what time Mr. George was taken before the 
United States magistrate? 
A. No, sir. 
Approximately how long does it take normally driving in 
Straight line in normal driving conditions to get from 
Rockport to Boston? 
A. Approximately an hour. 
Was there another two hours in processing and things of 
this nature along the way? 
A. Yes. 
Were there any questions asked of Mr. George on the trip 
to Boston? 
As Yes, sir, there were. 
First of all, with respect to being a chemistry tutor, 
were questions asked along that line? 
A. Yes, sir. 
What did Mr. George indicate in that respect? 
A He indicated he was a chemistry tutor again, and that 


he had schooled certain individuals, Joseph Genest, Jay 


Leavitt and Kenneth Lorfy; he further stated that the 
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teachings were done in two phases; one, theoretical phase 
involving formulas and the second phase was a laboratory 
phase involving practical laboratory work. 

Did he say anything concerning any type of course he 

ever taught, especially to Mr. Lotfy, that can be generally 
described? 

A. He said the course was taught as a refresher course 

to Mr. Lotfy to enhance his pharmaceutical expenses. 

Was there any description of the nature of the course that 
was taught to Mr. Lotfy? Was there any description of 

the nature of the course taught to Mr. Genest and Mr. 
Leavitt? 

A. I understood it to be the same, but he did not specify. 
What did Mr. George say concerning where he had taught 

the course? 

A. He stated that the laboratory phase of the course 

was taught wherever Mr. Lotfy could rent a suitable 
location. 

Did Mr. George say anything about the types of persons he 
would teach chemistry to? 

A. He said he would only teach chemistry to those indi- 
viduals who would not use it as an illecal act, and those 
people who would not use it for the vrocess of making 


dangerous drugs. 


Did he say anything concerning whether he would teach it 
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to students who had criminal records or reputations? 
A. He said he would not. 
MR. O'NEILL. I believe that is all we lu.ve, 
your Honor. 
CLEVELAND. No questions, your Honor. 
COSGROVE. No questions, your Honor. 
COURT. 
SAXER. Wo questions. 


COURT. All right, Mr. Elliot, you may 


step down. 


a 


Q 


(Francis James Elliot left the courtroom and 
new witness entered.) 
ANTHONY FONSECA, Sworn 
DIRECT EXAMINATION 
(By Mr. O'Neill) Can we have your name, sir? 
A. Anthony Fonseca. 
How are you employed, Mr. Fonseca? 


A. I am employed as a forensic chemist in the Drug En- 


forcement Administration, Northeast Regional Laboratory, 


New York City. 

How long have you been so employed by the D.E.A? 

A. I have been employed a total of six years. This in- 
Cludes the predecessor agency. 

Wnat was that agency? 


A. Bureau of Narcctics and Dangerous Drugs. 
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And, in addition to chemicals which would be used to 
manufacture amphetamine and methamphetamine, are there 
also chemicals on there used to manufacture phenyl 2 
propion, or P2P? 

A. In the whole--- 

In the entire group. 

A. Yes. Yes, I believe there is. 


Specifically, is there reference at some point in time-- 


you don't need to go through it at this point--to a 


phenyl ascetic acid? 
A. Yes, I believe we did locate that. 
What is phenyl ascetic acid? 
A. Thac would be used to make P2P. 

MR. O'NEILL. I believe that is all we have at 
this point in time, your Honor. 

THE COURT. Mr. Cleveland? 

CROSS EXAMINATION 

(By Mr. Cleveland) Could you tell me what on your analysis 
of the various drugs which you have testified to thac came 
into your laboratory, what it means when it Says 26.7 
strength? 
A. Yes, 26.7 per cent. That is the strength of the am- 
phetamine hydrochloride in that particular exhibit. 
Compared to what? 


A. Compared to 100 percent. In other words, there is 
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something else there. 

I see, and is the standard amphetamine that you use, is 
that 100 per cent strength? 

A. Yes 

Where do you get that standard amphetamine from? 

A. From--we purchase it from one of the chemical companies 
that make reference--- 

I don't know what reference standard is. 

A. That is pure material, pure chemical compound. 

How is that made? 

A. You mean, how is it made chemically? 

Yes. 

A. They would start with P2P, they would use P2P, plus 
formalhyde react, that goether, and this would give them 
the formal derivative of amphetamine, and they would re- 
flex this and release the amphetamine and by process of 
isolating the amphetamine by adding hydrochloric hydrogen 
chloride gas and solvent like ether, they can separate out 
the amphetamine hydrechloride and by crystalization get 
it up to about one hundred per cent pure. 

Is that a difficult process. 

A. It is relatively simple. 

Something you know how to do, I presume, as you just 
described it? 


A. Yes. 
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Would anyone, capable of anyone with a chemistry back- 
ground, either chemistry student or pharmacy student, be 
capable of doing i is? 

A. I would think so. You need a little practice. It 
is sim, yet you need some practice. 

Now, to your knowledge, what does amphetamine come from? 
Is that a group known as "amines"? 

A. That is correct. 

What is “amine"? 

A. “Amine” is a compound that has nitrogen in it. 
Actually, it is a compound that may be considered derived 
from ammonia. 

From ammonia? 

A. Yes. 

And, what are amines used for? 

A. They have various uses. I would think in this case 
this is used in preparation of the drug, or drugs. It 
could be used--there are numerous cases like used in making 
nylon; something like that. 

Basically, is it fair to say there is a chemical group 
known as "amines" that have wide and diverse use? 


A. I would say that is correct. 


And, out of that group of amines it can be chemically pro- 


duced further to create other things, is that correc’? 


A. You mean you could start with an amine and make other 
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chemical compounds? 

Yes. 

A. Which is something other than an amine? 

Correct. 

A. That is correct. 

And, could you also make, I presume, because “amine" is 
part of the words “amphetamine", "methan.hetamine" or 
"amines", is that correct? 

A. That is correct. 

Are they particular kinds of amines? 

A. Right. Amphetamine is like a primary amine. Methan- 
phetamine would be like a tondary amine. You could go 
on to teshariamine. 

What is teshariamin 

A. That is where the nitrogen, the element of nitrogen 
would have three groups other than hydrogen in the sense 
ammonia is nitrogen with three hydrogens on it, if you 
replace the three hydrogens. 

What would be the difference then in. making, starting from 
amines and making methamphetamine and/or some teshariamines? 
Is there some chemistry procedure. Is there a difference? 


&. You could start with the amine and get all the inter- 


mediate products, if that is what you are--you are getting 


all to the teshariamine. 
Product is the end result of a chemical procedure? 


A. Okay; yes. 
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And, that is basically all it means, isn't it? It doesn't 
mean anything other than that? 

A. You could stop at a certain point, b’ yeu sould go 
from there on and develop a new amine chemical 
compounds. 

You could say that each one of those individual steps if 
you left it there, that is the desired result vou wanted, 
you would call that “product”, would you not? 

A. I would have to say, yes. 

Now getting back to the amine structure, is it trwthat 
methamphetamine or amphetamine is merely a difference of 
the chemical procedure from, let's say, Level two to level 
three in your procedure? 

A. No. You would have to start with a different, at 
least one of the reactors would have to be different. 
Explain that. 

A. You asked me how to prepare amphetamine. T told you. 


Now if you want to prepare methamphetamine, which you are 


! 
talking about, you would have to start with P2P and the 


other reactant would be methylamine, or it would be 
amethyl formalide and you would use a product procedure 
and end up with a major product which would probably be 
methamphetamine. 

So really there is essentially a difference between them 


from the amine level to creating either amphetamine or 
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methamphetamine, is that correct? There is a difference 
in the procedure in doing it? 

A. Difference in the reactives that you use, 

And, a difference in the chemicals as well? 

A. Essentially, the chemicals might be the same. 

So it might be just a difference in procedure? 

A. I am saying the procedure is the same, the chemicals 
differ just a little 

Okay, ali right. Now you have indicated that the manu- 
facture of amphetamine is not terribly difficult. Is 
methamphetamine any more difficult? 


A. No. 


Again, someone with a pharmacy background or chemistry 


background could make methamohetamine or amphetamine? 

A. I think they could. 

Could someone without a chemistry background make it? 

A. If they knew how to follow a formula they might, with 
practice, they might be able to do it. 

So it really isn't all that @ifficult to make? 

A. That is correct. 

Now, if you were told--I notice in response to the United 
States Attorney's questions you had occasion to look these 
items over; that is "23A," "23B" and "23cC"? 

A. That is correct. 


And you were able to figure out that that is formni 
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for making amphetamine, is that correct? 

A. Yes, to me that is what I would say it is, a formula 
for making amphetamine. 

And also methamphetamine? 

A. Yes. 

It didn't take you very long to figure that ovt, did it? 
A. Tne way it is coded--well, it didn't take very long, 
but you would have to think about it. You just coulan't-- 


Q So, in other words, this would not be used--you couldn't 


P : - - . are 
give this to me assuming I have no Chemistry background, 


give this to me and say "follow these instructions and 
you will come up with amphetamine"? 

A. I would have to p you out a littie bit, I would 
think, if I was the person who prepared this. 

But you are convinced if you used the substitutions that 
you feel should be substituted for certain words, or 
letters, that you cor.ld mske amphetamine with this pro- 
cedure? 

A. That is right. 

Or methamphetamine? 

A. That is correct. 

There are two separate formulae here? 

A. One formulation there. 

And, perhaps I ‘sunderstood you earlier, there is one 


formulation, but two ways or two procedures fer making 
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amphetamine on the one hand and methamphetamine on the 
other? 

A. The difference would be the substituted reactant. 
And you see that these three pieces of paper cover both 
of those eventualities? 

A. That is correct. 

And, where does it show how you would make methamphetamine 
as opposed to amphetamin_. 

A. Well, I don't know what his code is. 

Okay, so really, in other words--- 

A. The general procedure--there is a general procedure 
for making amphetamine, okay? 

Okay. 

A. Now it depends on what you substitute in this as the 
chemicals. 

Is it a general procedure? I guess I don't understand. 
I thought ou said that making methamphetamine requires 
specifi~ chemicals and specific application of those 
chemicals, does it not? 

A. I would say specific chemicals to make either amphet- 
amine or methamphetamine. 

Does it also require specific chemicals to make amphet- 
amine as opposed to a plastic? 


A. Yes. 


Okay, and so what you are Saying is this is, in fact, a 
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specific outline for making amphetamine or methamphetamine? 


A. Yes, depending on what you are substituting as chemi- 


cals, yes, the specific chemicals that you need. 
Q'So it really doesn't tell on here what chemicals? 
A. That is correct, other than the chemicals you would 
use like hydrochloric acid and benzene, other than those 
sol -nts and certain hydroxiies, thos? chemicals you use 


anyway to produce. 


Q You use these chemicals anyway in many procedures, is 


that correct? 


A. You would use it in this procedure. 

Q Would you use those chemicals in many other procedures? 
A. They have the capability of being used in other pro- 
cedures, I am sure. 


Q What is it that made you feel that this then is a specific 


4 
may of making amphetamine? 
ee A. Because of the procedure that is outlined. 
Q Starting from Point A to Point B and so on? 
A. Yes. 
aes Q When you say "procedure," do you mean transferring chemi- 


ca?s from one beaker to another on a Munson Burner? Is 
that what you mean by procedure? 

A. That is part of what I mean. Also, what I mean is the 
direction that is being given in that particular procedure 


is the direction you would get if you were to make 
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amphetamine or meti..npnetamine. It is confusing. 


THE COURT. Speak louder. Your voice trails 


MR. FONSECA. Yes, your Honor. 
(By Mr. Cleveland) I am confused. 
A. The whole thing is « nfuding. 
Is it fair to say that with your considerable vast exper- 
tise, that no one will deny, that you could take this and 
you could construct with some suggestion that this is the 
procedure for making amphetamine, is that fair? 
A. I would say it is a procedure for : aking amphetamine, 
yes. 
Now, without--I may be wrong. I will withdraw the ques- 
tion Do I understand what you saic that you don't know 
whet ciiemicals were intended to be introduced within that 
procedure in order to make the amphetemine? 
A. That is correct. 
Aud, a*l it is then is a procedural technique? 
A. Correct. 
Okay, and here is no way of gaining from this what chemi- 
cals are to be used? 


A. Well, you could substitute certain chemicals in where 


he has the code, like reactive, you can substitute the 


specific chemicals that you could speed to prepare metham- 


phetamine or amphetamine where he has a ‘code sike a 
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reactive A, active B, reactive C. 

So, in other words, if you were using this procedure for 
making amphetamine, in place of reactant A, R, D, or what- 
ever it is, you would put one chemical, and if you wer 
going to make metharvhetamine, you would use the other 
chemical? 

A In this case, probably 1 would say RDA is a form of 


acid and used in both procedures, either methamphetamine 


or amphetamine. 


That clears up one thing. This is the same procedure up 


to a point? 

A. That is correct. 

Where does that point stait to brancl. off? 

A. RDB; possibly it could be either formumide or menan- 
formumide depending on whether you want to make amphetamine 
or make methamphetamine. 

This is your best judoment what could be substituted in 
the procedure to make these two products? 

“a. That is correct. 

Now is there any o..er product that can be made with this 
procedure substituting other chemicals for RDB, RDC or 
RDA? 

A. I would think you could substitute some other product, 
some other chemical. 


And, you might come up with a different kind of amine? 
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A. I would think so, yes. 

And, that is also true with Government's Exhibit "22" on 
the typewritten part? 

A. Yes. As a matter cf fact, this is possibly a con- 
densed version of that because it does refer back to those 
pases. 


Now I believe you testified with regard to the back side 


of Government's Exhibit "22", the handwritten side in ink, 


that that was formula for what, making phenyl 2 propion? 
A. The way I read it, yes, this would be a procedure for 
making phenyl 2 propion from phenyl ascetic acid. 

Does it ciaearly outline that to you? 

A. No. 

That is using your judgment to try to put in some chemicals 
where they should be at the specific points in the pro- 
cedure? 

A. That is correct. 

Now do you have any idea how many amines there are? 

A. 1 am sure that is a large number of amines. To come 
up with a number, I wouldn't be able to. 

They are certainly not all regulated, are they? 

A. That is correct. 

So, some amines are regulatec and some amines are not 
regulated, is that a fair statement? 


A. By law, yes, sir. 
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So is it fair to charactcrize the procedure in "23A," 
"23B" and "23C" as a procedure for developing from amines 
to make amine derivatives of some scrt? 
Ae Yee, sir. 
And, that it is with absolute certainty and possible to 
Say what amine would be produced by using this procedure? 
A. May I have the question again, please? 

(The reporter read the pending question.) 
A. Could you rephrase your question? 
Sure. You indicated to me that this is the raw outlines 
of a procedure to further develop the basic group of-- 
I may be inarticulate--the basic group of amines to make 
substructures of amines. At some point, considering there 
are many amines, you have indicated to me, I think, that 


this procedure can be used, for instance, in either making 


methamphetamine or amphetamine, is that correct? 


A. That is correct. 

Okay, and I believe that you also said to me that it could 
be used for making other amines, although unknown, is that 
correct? 

A. I didn't mear -I would think there is a limit where 
you can that you could use this formula as outlined the 
with respect to temperatures and so there is a limit in 
the number of chemical compounds you can substitute in 


there, but you could make other than, if you want, you 
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could make ..:her than amphetamine and methamphetamine, 
most likely, by substituting different amines. 

So really it is a chemical procedure to which you can 

add different chemicals to get certain and different 
products, is that a fair statement? 

A. Yes. 

And, that is true with Government's "22" as well? 

A. That is correct. 

And, would that be true of the so-called formula? 

A. That is correct. Well, you are talking about the 
preparation of P2P, I would think that that particular--- 
a: .iyght; okay; ya. 

Okay. Now, phenyl 2 prop.on we have heard in this testi- 
mony earlier, is a chemical which the Government has, at 
least on different occasions, tried to get chemical 
companies not to sell to individuals as opposed to com- 
panies. Are you aware of that? 

A. All I can say is that I know it is regulated and that 
the distributers would notify the Government when someone 
purchases P2P, but this is on a voluntary basis also. 

It 1S not regulated in the sense it is being illegal, 

a 


A. That is correct. 


And, phenyl 2 propion, or P2P, can be used for, you testi- 


fiec already, it can be used for other tnings other than 
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making methamphetamine or amphetamine. Is it true it 

also can be used to produce phenylamire? 

A. Yes, sir, I would think so. 

Is that a nutrient or amino acid? 

A. I don't know if it is an amino acid. I guess you 

are correct. 

And, in fact, P2P is something that can be used for an 


amino group of nutrients, in ceneral, can it not? 


A. That is right, it has its capabilities; any ketone. 


As well as perfumes, photographing agent and plastics? 

A. Yes, sir. 

And, when < chemical supply house sells F2P, they have no 
way of knowing how it is going to be used. 

A. I am sure they don't even ask the customer. The 
answer is yes. 

Now you testified in response to the United States 
Attorney's questions relative to Exhibits "57" "58" and 
"62", "59" which were all invoices from chemical supply 
houses, do you recall testifying about that? 

A. "62"? 

Let me bring them up so you can see them. 

A Yes, I believe this is all equipment. I don't recall 
seeing any chemicals. This would be equipment. The rest 
would either be chemicals and equipment. 


A. And, you have had a chance to review these? 
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A. I did see them, yes sir. 

And, I believe you testified that after going over them 
that the chemicals that were involved and sold under 
these invoices could be used to make amphetamines, is 
that correct? 

A. Yes, I said many of the chea ls could be used to 
make amphetamine or methamphetami: e. 

Could they be used for other things? 

A. I would have to say, yes. 

I mean, hydrochloric acid is not something particularly 
akin to making amphetamines, is it? 

A. If you want to make methamphetamine, hydrochloride, 
yes, it is used in the process. 

But it is used in an awful lot of other processes? 

A. That is correct. 

Benzine is not particularly chemically related to just 
drug manufacturing, is it? 

A. No, it is a solvent used in the process. 

How about i.ctose monohydate powder? 

A. Lactose is milk, sugar. 

That is not used in the process, but it could be used to 
cut the material? 

A. It could be. 

Could be used for other things, too, couldn't it? 


A. That is correct. 
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You will have to excuse me. I am trying to figure out 
how to pronounce some of these. 
A. I can't pronounce them either. 
Nitrolaethaine? 
A. Yes, sir. 
What is that? 
A. That is a chemical compound. It is used to make P2P. 
Used for other things? 
A. Yes, sir. 
It is not used exclusively? 
A. Not used exclusively. 
It doesn't say it is just characterized for making P2P, 
you don't characterize that? 
No, sir. 
about ammonium hydroxide, what is that? 
Ammonium hydroxide is a basic chemical. 
can find this in any high school-college laboratory? 
That is correct. 
about phosphoric acid, what is that? 


That is a relatively stong acid. 


Would you find that in most high school college chemistry 


laboratories? 
A. Yes. 
Would the same be true of hydrochloric acid, thallium 


methyl nitric acid, all those things would be found in 
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chemistry laboratories, wouldn't they? 
A. I would think so. 
In fact, many of them you might find in a Gilbert's 
Chemistry Set for children, wouldn't you? 
A. I doubt if the strong acids would be like nitrol 
acid and phosphoric acid and hydrochloric acids. 
yen you testify that these chemicals would be used 
ior the making of amphetamines, that is just what you 
feel . could be used. 
Tnat is correct. 
But not necessarily true they were used i1 that way, or 
by virtue of the fac’: they were collected in these 
receipts that they we. 2 used that way, is that correct? 
A. That is correct. 
MR. CLEVELAND. Thank you. No further questions. 
THE COURT. We'll take our morning recess. 
(Court recessed from 10:50 - 11:10 a.m.) 
THE COURT. Mr. Cleveland? 


MR. CLEVELAND. I have a few more questions I 


forgot to ask. 


Q 


THE COURT. All right. 


(By Mr. Cleveland) Mr. Fonseca, could you tell the Court 
and jury what a Leuckart Reaction is? 
A. Leuckart Reaction is a reaction used to prepare. 


amphetamine and riethamphetamine and some other type 
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derivatives. 

Would it be fair to say the procedure outlined on these 

three pages, "23A, B, C" is an outline of a Leuckart 

Reaction. 

A. That is correct. 

Isn't the Leuckart Reaction a staniard reaction in all 

chemistry text books. 

A. Well, basically, yes, sir. 

And, cer 't it be used for many, many other things other 

than making amphetamine and methamphetamine? 

A. Other than methamphetamine, yes. 

Doesn't it really depend on in whose hands this formula 

is in and what chemicals are plugged in before you find 

out whether or not they are making something illegal? 

A. That is what I was trying to say before. 

It depends on the intent of the person who has this as to 

whether or not this, in fact, can be used illegally? 

A. Yes; Six. 

Isn't it true in the Leuckart Reaction phenyl 2 butnone 
be used to be substituted for these different RD As, 
and Cs? 

Yes, sir. 


come out with a legal amine? 


Yes, Sir. 


And, how about phenyl 2 pentnone, would that also be a 
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perfectly legal amine? 


A. I would believe so. 
How about phenyl 2 hexnone? 
A. It depends. I could say what you are doing is 
stituting for P2P and ketone? 
That is correct. 
A. I would think so. I am not--I would think so. 
How about phenyl 2 oxnone? 
A. You can go right up the scale. 
Yes, sir, isn't it true there are many, m ny, many things 
that can be substituted fer what is here RDB, RDA and come 
out with this procedure and come out with a perfectly 
legal amine? 
A. Yes, si>. 
So it is totally dependent on who uses this procedure and 
what things they plug into it as to whether it is illegal? 
A. Yes, sir. 
MR. CLEVELAND. No further quest.ons. 
COURT. Mr. Cosgrove? 
COSGROVE. No questions, your Honor. 
> COURT. Mr. Saxer? 

CROSS EXAMINATION 
(By Mr. Sayer) Mr. Fonseca, I think you indicated four 
tests, marque reactant? 


A. Yes. 
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anything about it on the radio or television. I am going to 
stay on the bench, so we'll see you in the morning at 9:30. 

(The jury left the courtroom) 

THE COURT. Defendants have any motions at 
this time? 

COS ,ROVE. Yes, your Honor. 

MR. S....ER. I have motions, or. . motions. 

THE COURT. We'll start with Mr. Cleveland. 

MR. CLEVELAND. We move at this time, your 
Honor, for acquittal of Defendant Daniel H. George under Rule 
29, Counts 1 through 6--excuse me--1 through 5 and Count 7 
cf the indictment for the Government's failing to meet their 
burden of proof, and I have supplied the Court with memorandum 
of law in regards to this item. Do you want me to argue it 


orally also, your Honor? 


THE COURT. Only if you feel it is necessary. 


MR. CLEVELAND. I stand on my memorandum. 

THE COURT. All right. I take it the United 
States has not yet had an opportunity to--- 

MR. CLEVELAND. That is correct, your Honor. 

THE COURT. Read the memorandum in support of 
the motion for acquittal. Do you wish to argue it at this 
time, Mc. O'Neill, or do you want some time? 

MR. O'NEILL. Your Honor, if the Court is will- 


ing to go by this procedure, s« am willing to have other counsel 
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All right now, do you wish to respond to Mr. 
Cleveland? 

MR. O'NEILL. I believe there has been adequate 
time to review the motion and memorandum handed to me just as 
the Government closed its case with respect to Mr. George, 
your Honor. There are a number of things. First, we disagree 
to some extent with factual aspects; more specifically, in 
the law. We think the evidence very clearly shows Mr. George 
was not simply one who made sugar or yeast, supplied sugar 


or yeast to people, knowing they were going to be used for an 


illegal scheme as in U.S. v. Falcone. He supplied them with 


the formulas, the technical assistance, provided them specific 
chemicals; if they had problems, they came back to him; the 
items were not provided at regular retail prices but rather 
the evidence will suggest very highly inflated prices. He 
didn't simply make things available and indicate what it was 
but used the coded information. 

We believe the Government's evidence and I 
quote "from a mere theoretical explanation of basic chemistry," 
we think it was a very clear indication, as perhaps Mr. Genest 
testified, makes clear, receipt of a good formula to manufac- 
ture methamphetamine. He assisted in the manufacture of P2P. 

We think the evidence has heen elicit:2d here 
that indicates that Mr. George was, perhaps, one of the most 


key parts of the manufacturing operation of Jay Leavitt and 
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those he was associated with. In that respect, without Mr. 
George, there could have been no manufacturing. He was the 
key link, the one that supplied the formula in a coded fashion, 
code@manner, which would allow him to stay with the operation 
to ensure he received the high prices for the various chemi- 
cals. We think his activities in taking the various chemicals 
out, dumping them without relabeling them, and so forth, in- 
dicates very clearly he knew, himself, what he was doing was 
of an illicit nature. 

The law as set out in the memorandum filed by 
Mr. Cleveland for purposes of discussion at this point, I 
haven't read the cases. We'll assume the cases are correct, 


but the evidence goes far beyond the cases as cited in there 


and the facts set out, your Honor. 


MR. CLEVELAND. One point I would like to re- 
spond to, that is knowledge and intent. First of all, the 
Falcone case definitely says you can know that products will 
be used for illegal purposes and not be guilty of conspiracy, 
or aiding and abetting. That is Number One. 

Number Two, it has clearly been stated by every 
witness who testified against Mr. George that he specifically 
did not want to be involved; specifically made reference to 
the fact he did not want to be involved with illegal drug 
activity. 


THE COURT. That does not necessarily exonerate 
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him, does it? 
MR. CLEVELAND. It goes a long way. 
THE COURT. He can't knowingly close his eyes 


to what is going on and expect to escape. 


MR. CLEVELAND. Falcone goes further. Falcone 
says he can even though that is not regular. We cite the 
form, the intent, the participation to commit the crime. 


THE COURT. I will make the same ruling in 


your case that I made as far as Mrs. Leavitt is concerned, 


and I will deny your motion for acquittal. However, I will 
state I have not read your memorandum and I will do so, and 
I will also read the cases which you cite, and should I decide 
after I have done so to change the ruling, I will advise coun- 
sel in the morning. 

Mr. Saxer, you have an oral motion to make at 
this time? 

MR. SAXER. I would like on behalf of my client, 
Mr. Pappaiardo, also to move for judgment of acquittal on his 
behalf, as part of the proceedings at this time, as well as, 
and because of what I have learned in tne thirty-five hundred 
material that I have been given. In any event, although I am 
sure I haven't--I don't mean I should have been given grand 
jury minutes, for example, because I am somewhat acquainted 
with the quality, caliber, and very limited extent of the 


evidence put before the grand jury. 
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more than a day and a half at the most. 
THE COURT. You think it will go that long? 


MR. CLEVELAND. I am not quite sure. I know 


it will not take more than a day and a half. 


THE COURT. Anything else anybody wants to 
bring up at this time? If not, we'll stand in recess until 
nine o'clock in the morning for counsel. 

(Court recessed at 4:30 p.m.) 

(June 16, 1976, 9:25 a.m. in the courtroom 
without the jury.) 

THE COURT. Good morning. Is your client 
available? 

MR. COSGROVE. She is, your Honor. She is 
probably not aware we are starting early. 

THE COURT. Mr. Cleveland, I had a chance to 
read your memorandum in support of your motion for acquitta!. 
You discuss in considerable detail the law concerning an 
aider and abettor, but I don't believe the Government is 
making any claim that Mr. George is an aider and abettor. 

at ir. O'Neill? 


, 3 
MR. O'NEILL. We think the evidence would sug- 
gest he was an aider and abettor, in a manner of speaking. 
THE COURT. Doesn't he have to aid and abet 
the substantive crime itself? 


MR. O'NEILL. Yes, your Honor. We are 
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suggesting he aided and abetted the substantive crime by 
virtue of supplying the materials involved. 

THE COURT. How do you know? There is no 
evidence as to that, that he is supplying the particular 
substances or chemicals involved with the particular trans- 
actions that you allege, it seems to me. Go ahead. 

MR. O'NEILL. We believe there is some evidence 
of that, your Honor. We certainly concede we can't show the 
chemicals going in through this formula and coming back out 
in the hands of the holder. We agree with the Court that the 
only thing we have shown in that respect, Mr. George has a 
general concept of supplying chemicals and equipment, but more 
specifically, we have him on surveillance using the Leavitt 
vehicle, and distribution was made to the Holdens. We figure 
we have the conspiracy with respect to Mr. George. We don't 
think our evidence has shown he had specific knowledge of a 
specific distribution by the Holdens on a specific date, or 
that ne necessarily knew who Mr. Leavitt was distributing the 
methamphetamine to. 

MR. CLEVELAND. Your Honor, I thought it was 
apparently obvious there was no testimony whatsoever to direct- 
ly connect Mr. George with any sales and distributions, and he 
was charged as an aider and abettor. There is nothing, as far 
as I can tell, to connect him to Counts 1 through 5 at all. 


THE COURT. I wouldn't say that is quite true. 
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There is this Pinkerton business, Mr. Cleveland, and I think 
if it is established that he was a member of the conspiracy 
to the satisfaction of the jury beyond a reasonable doubt, 
then he can also be guilty of substantive offenses which the 
co-conspirators committed. 

MR. CLEVELAND. He can't be guilty of offenses 
that a co-conspirator committed that was not directly related 
to his conspiracy. The Government is alleging a conspiracy 
where several conspiracies existed, and there is no doubt in 

y mind that you are correct, that he can be convicted on the 
substantive crime of manufacturing, but certainly not distri- 
buting. 

THE COURT. We think the Government is not 
alleging several conspiracies. They are alleging only one 
conspiracy. 

MR. CLEVELAND. But in a sense, I should say 
more correctly, there are several elements to the conspiracy, 
many Of which, admittedly, Mr. George could not have known 
about and did not know about by the Government's best evidence. 

THE COURT. I don't think he has to be involved 


in each element, as you call it, of this conspiracy as long as 


he was a member of the conspiracy, and he seeks in some way to 


make the conspiracy succeed. 
MR. CLEVELAND. But he does have to, in fact 


promote it. 
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‘OURT. What do you mean? 
“LEVELAND. Promote the conspiracy under 
Falcone. 

THE COURT. I think probably you are going to 
be entitled to, and we will work some language into the charge 
with reference to Falcone. I think the jury is probably going 
to have to be satisfied that there was more than your client 
that became a member of the conspiracy and assisted in making 
the conspiracy succeed, or attempting to dv so, and I think 
it has to be more than he merely sold chemicals to individuals 
knowing they might be used for an illegal purpose. What do 
you say as to that, Mr. O'Neill? 

MR. O'NEILL. We think our evidence goes far 
beyond that, of course. 


THE COURT. That is something for the jury, 


and I think it is entitled to a charge, stemming from Falcone. 


I don't think you can completely ignore the holding of Falcone. 
MR. O'NEILL. I am not suggesting the Court do 

so. We suggest Falcone--and I looked it over basically on the 
basis of Mr. Cleveland's motion of last night--it appears from 
what I can observe, Falcone is based on an aiding and abetting 
theory if one supplies, he can be an aider and abettor. Our 
evidence goes beyond what they would suggest. We understand 
what the Court will charge, or may charge, concerning the 


limitations based on Falcone. 
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THE COURT. You are telling me you think all 
of these defendants, in effect, aided and abetted, not just 
Mr. George, and in one count Mr. Pappalardo aided and abetted 
the perpetration of the principal substantive offense? 

MR. O'NEILL. Yes, your Honor, we certainly 
agree our evidence with respect to the conspiracy theory and 
the substantive acts, on the basis of that is much stronger. 

THE COURT. We'll take that under advisement. 
I am not at all convinced at this stage there is any aiding 
and abetting. I think whether you can prevail as far as sub- 
stantive charges is concerned it will be solely on the basis 
of the language in Pinkerton, frankly. Mr. Saxer? 


MR. SAXER. I wish to state in the contest of 


that and Pinkerton, the bill of particulars pre-trial, put 


down under Count 7 for conspiracy, they will rely on their 
independent acts alleged in the previous counts. Now before 
the Court the Government is saying we rely on these previous 
counts to prove the conspiracy. It is one way, now it is 
another. Do you know what I mean? 

THE COURT. Not really. 

MR. SAXER. I didn't understand it when I read 
the bill of particulars, but what the bill of particulars said 
for Paragraph 7 was to prove the conspiracy, we will rely on 
the transactions of sales and aiding and abetting, we proved 


through Counts 1 through 6, and nuw for the conspiracy-- 
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THE COURT. Isn't that what the Government has 


endeavored to do? Not that these defendants, themselves, 
actually were the principals involved in the substantive 
offenses, but they relied upon these offenses to establish the 


fact there was a conspiracy, and that these offenses were done 


by the fact of the co-conspirators in meeting with the Holdens? 


MR. SAXER. I suppose that is what they have 
attempted to do, yes. 

THE COURT. Okay. In any event, Mr. Cleveland, 
my ruling with respect to your motion for acquittal remains 
the same, and, Mr. Cosgrove, my ruling with respect to your 
motion for acquittal, denying it, remains the same. 

As far as Mr. Saxer is concerned and Mr. Pappa- 
lardo, I am going to deny Mr. Pappalardo's motion for acquittal. 
Now I understand, Mr. Saxer, maybe you had another motion. 

MR. SAXER. Very briefly. I would like to move 
that certain portions of the record be stricken and the jury 
not asked to consider it, and the prosecutor ordered not to 
mention it. In particular, I refer tc that portion of the 
testimony of Mr. Lotfy which I believe occurred on the first 
or second redirect--I am not sure--where he stated in non-re- 
sponsive manner, as I recall, that Mr. Pappalardo stated that 
he earned $12,000 and paid a high weekly rental on the summer 
cottage. My reason I ask that be stricken is when it happen- 


ed, it was too late for me to do so. Second, it was not 
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THE COURT. I will ask counsel to get together 
with the reporter and run off the que ‘ion and answer. I might 
say for the benefit of all the defendants' counsel, there 
were various objections made as to certain conversations that 
Mr. Lotfy and others testified to, which could be considered 
in the nature of heresay if, in fact, there was no conspiracy. 
The Court allowed these questions on the Government.'s assurance 
they would connect them up, and there came a time when, to the 


Court's satisfaction, a conspiracy had been established by a 


preponderance of the evidence, or there was a prima facie case 


of the conspiracy that was sufficient to let these various 
statements stand and to go to the jury for the jury's consid- 
eration. 

I, of course, do intend to charge with respect 
to these statements and advise the jury in connection with the 
charge that if they find there was no conspiracy, these state- 


ments could not be considered against anybody except the per- 


son who made them, or dealing with actions and we consider it 
only as to the person who supported those actions. Anything 
further at this time? 

MR. CLEVELAND. Two things, our Honor. With 
regard to your Honor's ruling upon Mr. George's motion for 


acquittal, I guess I didn't quite understand. I understood 


it was denied, but I thought you said to the United States 


Attorney that you were not convinced there was aiding and 
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abetting. Is that to say the jury will then have a decision 
as to whether or not they are connected through the Pinkerton 
charge? 

THE CC.'T. I haven't made up my mind what I 
will do as tar as aiding and abetting is concerned, Mr. Cleve- 
land, but my offhand opinion, and present opinion, is that 
probably conviction on the substantive charges could occur only 
on the basis of the language of Pinkerton and in the Pinkerton 
chirge. 

MR. CLEVELAND. Thank you, your Honor. I have 
one other item by way of a motion in limine. If Defendant 
Daniel George decides to take the stand, I would move under 
Rule 609 that the introduction on cross examination of his 
previous convictions which are, to the best of my knowledge, 
two convictions for possession of controlled substances in 
Massachusetts and one conviction--perhaps it is unclear from 
the record whether there is, in fact, a conviction or whether 
it was dismissed on appeal on a conspiracy. We feel those 
convictions will be very prejudicial to Mr. George if brought 
out, and that I woula represent to the Court that we would not 
be putting his record in issue, and we feel that the probative 
value of those convictions are far outweighed by the prejudi- 
cial effect they would have on the jury. 

THE COURT. Mr. O'Neill? 


MR. O'NEILL. Your Honor, \«: are still doing 
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this time, offer Defendant's "C". 

MR. O'NEILL. May I have a word with Mr. 
Cleveland to narrow the area we are talking about here? 
We have the same problem, we need time to look * over, 
if possible 

THE COURT. Fine. 

DEPUTY CLERK CURRAN. Defendant George's Ex- 
hibit "PN" for identification is a book. 
(By Mr. Cleveland) Colonel, I hand you Defendant's "D" 
for identification and ask you to describe what it is, 
please. (Handed tc the witness) 
A. This is--I suppose you could think of it es a text 
book, but it is not the type of thins that would probabi:’-- 
let's put this way--I wouldn't feel I would want to 
ask a student to buy this for his own use. It is more 
highly specialized, but it is a book that i ~ractically 
every library that has any chemistry books in it. It is a 
series of pooks. They come out with a volume most every 
year, and they have vicked out each vear certain of the 
articles that have been, that are of interest at that 
particular time, and this particular one which’‘is Volume 
PP I can't tell you, without looking, what particular 
year. That was 1949 which checks, because in the Thirtjes 
and Forties people were more and more interested in the 


amines because of the apvlication of them in so many 
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industrial uses, and this particular one--a series of our 
thoughts--worked one Roger Adams who was head of chemistry 
at the University of Chicago; for years, after his retire- 
ment, he was a consultant to the United States Government 
for being first in the field of organic chemistry, in 
particular, and I just notice another article--not one 
which we are particular interested--by that same Blatt, 
co-author of the other book with Conant. 

Is this a standard re‘erence book? 


A. tt is a standard reference book. That particular one 


¥s a copy which belongs to the University of Vermont library. 


You took it out yourself? 
A. Yes, I took it out myself. 

MR. CLEVELAND. I offer Defendant's "D . 

O'NEILL. Same problem with this volume, 

obviously. 
(By Mr. Cleveland) Colonel, I hand you again for identi- 
fication Defendant's "C" and ask you to turn to the page 
where you put a bookmark, or where I put a bookmark. 
(Handed to the witness) 
‘A. Yes. 
What general area are we talking about in that~book-which 
you were discussing, and that you particularly looked up? 


A. Well, the reference or the part I had marked here 
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which I thought was of interest in this particular situ- 
ation was Page 164, with the paragraph headed "Preparation 
of amines". 

In that article under "Preparation of amines," does that 
book explain how to make an amine? 


A. Yes, it gives the formulae and the various steps by 


which one would proceed to make any one of several amines. 


And, is it fair to say that the formula is standard, 
fairly standard? 


A. You mean the procedures? 


Yes. 

A. The formulae or procedures? 

Procedures. 

A. The procedures, because the formulae--when you say 
formulae, I think of it in terms of the formula for the 
particular compound. 

The procedures are similar but the kind of amine ,2u might 
get out might be different? 

A. It depends on what particular starting product you 
used. The procedures would be the same, but the final 
product would depend on what: particular products you put: 
together. 

Now I know you used the word "product". Would it be fair 
to say the word "product", as you used it, is the final 


result of any procedure? 
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2S. I am using the word "product." Our usual 
terminology is to refer to starting products and the 
final product, and the final product iu this case would 
be that of the amine, and which amine we had made would 
depend upon what starting products we had used and run 
through this procedure. 
Okay. If you ran through this procedure, depending upon 
what chemicals you applied within the procedure, would 
depend on what amine you would get? 
A. That is right. If I were faced--if you were to ask 
me, could you make a certain amine, I would say, undoubt- 
edly, unless an extremely unusual one, I would say, yes. 
Tell me what you want, and we'll figure back what steps 
one would have to go through and what starting products 
we have to have in order to end up with that particular 
one. 
Now we are talking particularly here about amphetamines 
and methamphetamines. Could you give a brief explanation 
of what kind of amine that is? 
A. Fundamentally, we are talking here in terms of one 


that has both an aromatic and an alihatic group on it, 


but the important thing is the position of the amine in 


the group. 
Could you explain that further? I am not sure I under- 


stana that. 
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A. Yes. 

Would you like to use the blackboard? 

A. It might be the simplest thing to do. (The witness 
went to the blackboard) I don't know how far you want me 
to go into this thing at this time. 

I want you to explain the chemical compound of amphetamine. 
A. First, let's clear up this question of the si iple 
amines, that the simplest possible one we get is if we 

had something like this in which we simply had one group. 
This is a group. You have used the term "Group 2" or P 
times a simple group attached to that would be a simple 
amine. In other words, the simplest possible amine that 
we could have would consist simply of these two organic 
groups--the amino group and the methyl group. Now, if we 
want to get an amphetamine situation, we take one here, 

in which we have a group, and for a particular reason 7 
would rather not put on a particular group at a time, would 
indicate this is a particular group, a phenyl group we 

have attached to a carbon, which is a group. We have 
attached here a second carbon and another group here. This 
gets a little complicated for me, too. I don't want to 

use specific compounds at this point, because if I do, I 


will be telling people, you people, how to make amphet- 


amines. We'll simply put a group in there. Again, this 


group is the same as I had here, and then here is the crux 
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of the situatic in which we have this NH2, or since I 


used this up here, I will stick to the same procedure 
here, and indicate that I have two hydrogens attached 

to that. That is my amino group. This here, if I have 
the proper group in there, is an amphetamine, a simple 
amine. 

How dould you explain that to a chemistry class? 

A. Pretty much as I have explained it here. In many, 
many cases we write what we call, at this time, formulas 
instead of using a specific group as I did here, with a 
simple methylamine. We’simply write an R indicating it 
is a radical A group of compounds forming a radical. In 
this particular case, when I write this case here in this 
way, I would nave indicated to a class that I was talking 
about the whole field of simple amines, and that any amine, 
any one of maybe a fundred different amines would be 
written in t .s way. The only difference would be that 
this R might be a CH3, C2, H5, C3, 3H and so on on up de- 
pending on how far these research people have gone in 
making them stick together. 

What is CH3? 

A. That is the simple methyl group we finc iere in methyl- 
amine. 

So is it fair to say R is a variable? 


A. Ris a variable. If this happened to be one of the 
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aromatics, we would probabiy indicate it in this way and 
indicate T in there if we had a simple aromatic amine 


instead of an aliphatic amine. If I wanted to show re- 


actions, if this were reacting with something to give a 


new product, when I ended up my new product would have 
this group in it because this group are pretty stable. 

If you substituted one chemical or another for what you 
have up there for the word "R", would you get a different 
chemical compound? 

A. In the final product, yes, obviously. 

And would it be fair to y there is a basic formula for 
making amines and it depends on what values are put into 
R? 

A. That is righty; that is right. 

To tell you what kind of amine you would get? 

A. Absolutely. 

Would you put in for the jury what value you have, what 
you put in for R if you were going to make an amphetamine? 
A. There would be no difference in this part here; if I 
were going to make one of the methylamphetamines, the 
difference would simply be in here. (indicating) 

What would you put in there? 

A. In this case, I would put a phenyl group C6H5. 

If you were going to make an amine that is not an amphet- 


amine, would you use something else in that box? 
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A. A different comround, and it would give a different 
radical here; a different group would give us a different 
final product. 
MR. CLEVELAND. Thank you very much. You may 
resume the stand. 

(The witness resumed the stand) 
(By Mr. Cleveland) When teaching chemistry classes, is 
is your standard procedure to teach in the manner you 
just exhibited for the court? 


A. Yes, for the simple reason that if a student learned 


the type of reactions using the Rs or the Phenyl group simple, 


if he learned to do the reaction in those, he learns one 
Simple reaction and then some day he is faced with a more 
complicated one, all he has to do is go back to his simple 
reaction and plus into it, if you will, the proper radical, 
the proper building blocks. These radicals are nothing 
but building blocks. 

Could this formula, as you put it up here, be easily made 
in a chemistry laboratory? 

A. Oh, yes. 

In a high school curriculum? 

A. Yes. 

College? 

A. Yes. 


I don't mean to belabor the point. Am I correct in 


(Transcript Page 972) 


understanding then, even in the actual manufacturing that 
the procedure might remain the same, bt there would be a 
difference in what value you put in the R for radical? 

A. That is right; ti - is right; That R, it is a fact 
of organic chemistry these radicals are stable, quite 


stable, and if you start with A, as I did, in that case 


with a methyl group, if I put a methyl croup in there and 


run that through, I would have a methyl group when I got 
through. It might have been in a different position, aid 
the new product might have had entirely different proper- 
ties, but the methyl groups would be the same. 

Now would you say in your professional opinion that a 
person who was in possession of the materials which you 
were able to find in the library at U.V.M. could make such 
an amphetamine? 

A. I don't see any reason why he couldn't, and I could 
even add to that, that we have, this morning, only looked 
at two or three different references, and that there are 
others; that this particular text book is a fairly advanced 
one. There ere others much simpler that would be even 
easier for him to follow than these. 

It would not require any specialized knowledge to do such 
a thing? 

A. Not if he knew the fundamentals, the fundamental 


principles that he could read out of most introductory 
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books. 

Now as a chemist who has had many, many years cf teaching 
experience, what would you say about the access and 
availability of information with regard to the making of 
amphetamines or methamphetamines? 

A. Well, this MERCK INDEX we have seen here this morning 
is one example. I don't think I mentioned this. This 
book is very readily available because for years the 
MERCK people distributed these to colleges, and I think 

to high schools, to be used as prizes for students who 
had done well in their introductory chemistry courses. 

So that you are saying the availability of making amphet- 
amines was passed out as a prize? 

A. Almost, almost, but this was before we realized the 
abuse, let's say, of these particular groups of compounds. 


With that abuse in mind, has there, in any way, been a 


change really in the availability of the information? 


A. I am afraid not. 
MR. CLEVELAND. Thank you very much. No fur- 
ther questions at this time. 
CROSS EXAMINATION 
(By Mr. O'Neill) Doctor, this procedure you have described 
here on the blackboard, what level does a person, what 
level of chemistry course--~-high school, college, graduate 


school--what level can a person be able to read such a 
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have any motions at this time? 

MR. CLEVELAND. Yes, your Honor. We would like 
to renew our motion for judgment of acquittal that we made at 
the end of the Government's case on the same grounds, and on 
the additional ground that no connection, no evidence or 
connection whatsoever has been made to Counts 1 through 5 
with respect to Daniel George either substantively--strike 
that--substantively, in any way, and we feel the Court should, 
at this time, particularly dismiss Counts 1 through 5 as no 
evidence has been shown he participated in any way, or was 
even in the State of Vermont. 


THE COURT. Mr. O'Neill, d» you wish to re- 


MR. O'NEILL. We rely on the argument previously 
made. We think we have shown evidence of Mr. George's supply- 
ing chemicals and equipment, specifically over the period of 
time these were manufactured ultimately up here in Vermont. 

We can rely on the Pinkerton theory and rely on the other 


arguments, unless the Court has other ideas. 


THE COURT. I am only charging on the Pinkerton 


theory as far as Counts 1 through 5 are concerned in associ- 
ation therein of Mr. George and Mr. Pappalardo. Mr. Cosgrove, 
any motions? 

MR. COSGROVE. Yes, your Honor. I would like 


to renew my motion for judgment of acquittal on Count 7 
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charging Joan Leavitt with conspiracy. Your Hon. don't 
have much more to argue by way of argument aside from what 
has been stated, your Honor. Just that I submit to the Court 
there nas been no evidence from which a court, from which any 
jury can find she actually entered into an agreement with any- 
body with respect to the sale or manufacturing of drugs, and 
that wou’ be the basis of the argument, your Honor. 

THE COURT. Mr. O'Neill? 

MR. O'NEILL. We rely on our previous argument 
to show the opposite of what Mr. Cosgrove said. 

THE COURT. Mr. Saxer? 

MR. SAXER. Simply I renew the motions on be- 
half of Mr. Pappalardo for judgment of acquittal as to Counts 
4 and 7 on the grounds I would state if I stated them again; 
on the same grounds as I stated them before. 

THE COURT. It is not necessary to restate them. 
Mr. O'Neill? 

MR. O'NEILL. We'll adopt our rnrevious argument. 

MR. CLEVELAND. Your “onor, there is one 


additional fact I would like to bring out; that is, I feel un- 


der the Second Circuit rules where under Rule 29 tlh. sSurt may 


reserve judgment, may change its mind on a motion for judgment 
of acquittal if evidence is brought in by the defendant in his 
own defense. We feel no evidentiary changes as to the prima 


facie case of Daniel George has been brought in in the 


(Transcript Page 1078) 


14& 


defendant's case. 

THE COURT. You are suggesting rather than 
denying the motion, I should reserve jvigment, reserve a 
ruling thereon? 

MR. CLEVELAND. Wo, your Honor. I would re- 
quest you don't dery the motions. 

THE COURT. We'll deny all the defendant's 
motions. Is the Government ready to commence its argument? 

HE MR. HUGHES. We are, your Honor. 
THE COURT. Will you argue first, Mr. Hughes? 
MR. HUGHES. Yes, your Honor. 


THE COURT. Bring in the jury, please. 
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THE COURT. Yes, it may. 
(By Mr. O'Neill) Do you know, lastly, an individual by 
the name of Daniel Papalardo? 
A. Yes. 
Do you see him in the courtroom? 
A. Yes, he has a paisley shirt on and a dark tie. 

MR. O'NEILL. We ask the record reflect the 
identity. of Mr. Pappalardo. 

THE COURT. Yes. 
(By Mr. O'Neill) When did:you first meet, approximately, 
Mr. Jay Leavitt? 
A. In the fall of 1971. 
Briefly, what were the circumstances? 
A. I sent to Salem, New_Hampshire with a Mr. Robert 
Melsard. 
Would you spell that, please? 
A. M-e-l-s-a-r-d. We travelled to Salem, New Hampshire 
to the residence of the hetheringtons where Mr. Leavitt 
was residing with his wife, for the purpose of purchasing 
a quarter pound of amphetamines; crystal amphetamine 
product. 
Did you make such a purchase? 
A. Yes, we did. 
How much? 


A. Fifty-five dollars. We purchased the quarter pound of 
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amphetamine drugs. 


2 Did you have oce sion to go there from tire to time with 
Mr. Leavitt thereafter? 
A. Yes, I did. 

Q And where did Mr. Leavitt indicate to you at that point 
in time the amphetamine was comine from? 
A. He indicated to me, he along with Mr. Melsard and Mr. 
Douglas Rumrill, were transporting them from Canada to 

eB the United States. 

Q Now was there a point in time thereafter, to skip ahead 

somewhat, you became involved in importation of controlled 


substances? 


A. Yes, there was. 
Q you recall approximately when that was? 
A. bout six to eight months later 


Q What was the basic method of the importation of the con- 


trolled substances? 


A. I would fly to Montreal, usually on Delta Airlines, 
and get a suite at the Sheraton Montreal in downtown 
Montreal and await contact with Mr. Leavitt who would 
bring a Sample of the drug to be purchased to me, and 


upon examination I would give him a certain amount of 


money and then fly back to the United States and await 
the arrival of the transaction; the transacted amount of 


drugs to be delivered to me. 
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(By Mr. O'Neill) ‘OW was it that you first met Mr. 
Prebble? 
A. Mr. Leavitt brought him to my Cambridge apartment. 


And when he came on the first occasion, again, approxi- 
mately, when was this, please’ 

Q. This would be the latter part of 1973. 

Did Mr. Prebble have equivment of any kind? 

A Yes. Mr. Leavitt went with Mr. Prebble to my Harvard 
Street apartment and Mr. Prebble had with him a distilla- 
tion aparatus and two bottles of chemicals and a bottle 
of liquid. 

Did either individual say anything to you what they 
wanted to do? 

A. Yes. Mr. Leavitt asked if he and Mr. Prebble could 
use my apartment to do a step in a distillation process 
after manufacturing amphetamines. 

And was this done? 

A. Yes, this was Gone in a bedroon. 

Who did the process? 

A. Mr. Michaei Prebble. 

Now thereafter, did you have occasion to make purchases 
from Mr. Prebble? 

A. Yes, we made several purchases from Prebble. 

How much, approximately, did you purchase? 


A. Quarter pounds; a pound, altogether. 
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A. I was from my ccllege days when I would get equipment. 
In the chemistry laboratory, we would have to pay for our 
laboratory bili at the end of the year. I had a pretty 
good idea of wi.at a laboratory costs. 

Roughly, how long was it since you had been in college 

at tne time you were dealing with Mr. George? 

A. Several years, but also from my chemistry experience 
we had catalogs and the cost of equipment in 1970. 

How did the prices in 1970 that you observed in catalogs 
compare with the prices Mr. George was charging you for 
your items you knew the prices for? 

A. For items I knew the prices, Mr. George was charging 
a markup of three to four hundred per cent. 

With respect to going to the vehicle that was used by Mr. 
George to pick up equipment, if Mr. George used one of 
your vehicles; that is to say, rented one that b« .\onged 
to you, for chemicals or equipment, if there is a pattern 
if it has to be done individually, fine. How did he ob- 
tain the vehicle and return with the supplies or whatever 
type of location? 

A. If at the time we had only one rented vehicle, he 


would take the one rented vehicle and return to the labora- 


tory at this time with the chemicals in the singly rented 


vehicle. If we had two, we met at a predetermined location 


and transfered from one to the other. Tf he used his own 
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THE COURT. Anything further, Mr. Hughes? 
MR. HUGHES. I have notning further, your Honor. 


TEE COURT. All right, Mr. Cram, you may step 


(Roger Allan Cram left the courtroom and a new 
witness entered.) 

PAUL REUTER, Sworn 

DIRECT EXAMINATION 
(By Mr. Hughes) Mr. Reuter, would you state your name and 
address for the record, please? 
A. Paul Reuter, Healthco Scientific, 250 Turnpike Street, 
Canton, Massachusetts. 
Is that where you work? 
A. Yes. 
What is your job? 


A. I am a customs service representative. 


What exactly do you do as a customs service representative? 


A. Over-the-phone sales, cash sales, order taking, phone 
customers over the phone. 

HOw big is kealthco Scientific Company? 

A. We have a laboratory and hospital medical laboratory, 
Supply house. 

So you sell laboratory equipment? 

A. Yes, we do. 


Do you sell chemicals? 
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A. Yes. 

Sell chemical supplies? 

A. Yes. 

Do you sell to someone on a cash basis? 

A. Yee, we do. 

What would the procedure be for someone to buy something 

on a cash basis? 

A. It really isn't any set procedure. Anybody can buy 

a chemical. 

Kow would they deo that? 

A. Just come and ask, say I want to buy such and such. 
DEPUTY CLERK CURRAN. Government's Exhibit 

"57" for identification is a group of sales orders. 

(By Mr. Hughes) Now, do you know someone by the name of 

Daniel George? 


Rx Yes, I do. 


Is he present in Court? 


A. Yes, he is. 

Can you identify him, please? 

A. The gentleman seated beside the man with the green 
coat on. 

What color coat is he wearing? 

A. A blue coat. 

Now, have you ever done any cash sales with Mr. George? 


A; Yes, I have. 
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A. Accordingly there on our records, yes, sir. 
About how many do you have there? 

A. I'd say, about aos. 2es 

Have you personally transacted some of these? 

A. Yes, sir, all but one that I heve in this group. 
Did you, personally, pull these fiom your files? 

A. Yes, sir. 

And, brought them here? 

A.. Yes, sir. 

MR. HUGHES. At this time, the Government moves 
the admission of Government's "59" for identification. 
MR. CLEVELAND. No objection. 

THE COURT. "59" is admitted. 
(Government's Exhibit "59" was received in 
evidence.) 
(By Mr. Hughes) Mr. Bresnahan, have you ever had talks 
with Daniel George when *e was purchasing from you? 
A.“ Yes; sir. 


Did Mr. George ever tell you what he did for a living? 


A. Said he was a consultant at one time to companies; 


another time, he tutored junior high school students in 
chemistry. 

Was this in response to a question of yours? 

A. Yes. 


Were you interested in what he was doing with such large 
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Known as the B.N.D.D.? 

A. Yes. 

During this period of time, you have been with the B.N. 
D.D. and D.S.A.7 

A. That is correct. 


Have your duties changed at all from the B.N.D.D. to the 


A. No, it hasn't. 

What are your duties, presently? 

A. My duties are to provide scientific and technical 
information to special agents and to law enforcement 
officials requiring this information; also to assist them 
in seizures of clandestine laboratories, vacuum searches, 
that type stuff. I aiso analyze samples submitted by the 
special agents to determine their identity and to testify 
in court. 

Prior to your working with the B.N.D.D. and the D.E.A., 
how were you employed? 

A. I was enployed as an analytical chemist with the 


Bureau of Customs. 


For how long, approximately? 


A. I was employed there for a period of ten years. 
What were your duties witn the Bureau of Customs? 
A. I was an analytical cnemist performing, analyzing 


Oil products, food products, organic chemicals, drugs and 
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narcotics. 

Prior to your employment with the United States Customs, 
who were you employed by? 

A. By the United States Food and Drug Administration. 
What were your duties there? 


A. Again, I was employed as an analytical chemist per- 


forming analytical analysis on food and drug products. 


What is your educational background? 
A. I have a Bachelor of Science in Chemistry from South- 
eastern Massachusetts University. 
Over all, how long have you been a chemist? 
A. I have approximately eighteen years experience as an 
analytical chemist. 
Approximately how many times have you testified in court 
as an expert with respect to controlled substances? 
A. I would say, approximately 130 times. 
How many occasions have you analyzed substances which were 
proved to be narcotics or other controlled substances? 
A. I would say I have handled at least 7,000 samples. 
On approximately how many of those occasions have the 
substances involved been tested and found to be either 
methanphetamine or amphetamine. 

I would say approximately five hundred times. 
Before we go further on, what is basically the difference 


in layman's terms between methamphetamine and emphetamine? 
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